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LAW OF THE SEA AND PEACEFUL USES OF THE 
SEABEDS

W MONDAY, APR IL  10, 1972

H ouse of R epresentatives,
Committee  on F oreign Affairs ,

Subcommittee on I nternational
Organizations and Movements,

Wa shing  f on, D.C.
The subcommitt ee met at  2 :05 p.m. in room  2255, Ra yb ur n House  

Office Bu ild ing , lion . Do na ld M. Fr as er  (ch air man  of the subcom­
mittee) pre sid ing .

AUr. F raser. Tha t meetin g of the subcommitt ee will plea se come 
to order .

We  are  exp ect ing  seve ral othe r mem bers  of the subc omm ittee , bu t 
I  th in k we m ight  s ta rt  an d I  a m sure t hey can  catch up  af te r ar riv ing.

Today the subcom mit tee beg ins hearings on the  law  o f the seas and 
peaceful  uses of the seabeds . Ou r focus  will be on the U.N .-sponsored 
Law of  th e Sea  Conferen ce planned for 1973 and t he prep arat ions  fo r 
it. Dur in g the past mo nth , while s erv ing  as  a congres sional advis er on 
the U .S. del ega tion to  the  meetin g of  the  U.N . C omm ittee  on t he  Peace ­
fu l Uses of  t he  Seabeds, I  became m ore aw are  n ot only of  t he  im po r­
tance of  th is  su bject t o peoples o f a ll nations  bu t also of  it s g reat  tech ­
nical, politi ca l, and lega l complex ities , all of  w hich make it  extre mely 
difficul t to  reach agreem ents . But  the  alt erna tiv e to  compreh ensive 
in ter na tio na l agreem ents wou ld ap pe ar  to be an eve r-in creasing 
str ug gle among  na tions  over  the  resou rces and uses of  the seas and 
seabeds.

We  hope th at  ou r heari ng s in  th is  subcom mit tee will  make some 
I  contr ibu tion towa rd be tte r con gres sion al and publi c un de rst an ding

of th is  subjec t. In  the  course of  the  hearin gs  o ver the ne xt  few weeks, 
we will at tempt  to  g et a clear and bala nced defi nition of  ou r na tio na l 
int ere sts  on th e law of the seas an d seabeds b y h ea rin g t est imony fro m 

* rep resent atives of  U-S. Gover nment  agencies, in tern at iona l legal and
ma rin e scholars, and  rep res entat ive  experts  on minin g, pet roleum , 
and fishin g int ere sts , among  others.

Th is aft ern oon we are  pleased to welcome a panel of ex pe rt wi t­
nesses fro m the executive  branch  led by the  Ho norab le Jo hn  Ste ven­
son, Leg al Ad vis er of  th e De pa rtm en t of  State , who  also  serves  as 
Ch ief  of  the U.S . De legatio n to  the U.N. Seabeds Com mittee. Mr.  
Stev enson is accomp anie d by Ja re d Ca rte r, Office o f Ocean Af fai rs in 
the  D ep ar tm en t o f Defense;  t he  H ono rab le Ho ward Pol lock, a fo rm er  
Mem ber of  the  House  of  Repre sen tat ive s and prese ntly ser vin g as 
De pu ty Adm in ist ra to r of the  Na tio na l Oceanic  and Atmo sph eric 
Ag ency; and Mr. Le igh  Ra tin er , Ocean Af fai rs Officer, Office of  the 
As sis tan t Secre tar y of In te rior  for Miner al Resources .
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Mr. Stevenson, you hav e a prep ared  sta tem ent and I un de rst and 
you may  wish to r ead  it.

Mr.  Stevenson. I would  like  to.
Mr.  F raser. Very  well. P lease proceed.

STATEM ENT OE JOHN STEVENSON, LEGAL ADV ISER, DEP ARTMENT
OF STA TE; CH IEF OF U.S. DELEGATION TO U.N. SEABEDS
COMMITTEE

Air. Stevenson. Tha nk  you, Air. C hai rman.
I  do welcome th is  oppo rtu ni ty  to a pp ea r before  thi s committee to day 

to di scuss  prep arati on s f or  the  Law  of th e Sea Co nference . As  you m en­
tion ed, I am a ccom panied by Air. Ho wa rd Pol lock , who  repre sen ted  the 
St ate of Alask a in the  H ouse o f Repre sen tat ive s and who is now De p­
uty D ire cto r of the Na tional Oceanic  and A tmosp her ic A dm ini str ati on , 
De pa rtm en t of Comm erce ; Air. J ar ed  C ar ter , who i s cur rent ly  Deputy  
Di rec tor  o f the Office of Ocean  Aff air s, De pa rtm en t of Def ense; and 
Air. Le igh  Ra tin er , who is the Di rec tor  of Ocean Resources , Dep ar t­
ment of  the Inter ior.

Air. Ch air ma n, may  I say how he lpf ul  it was to me as hea d of the  
U.S . delega tion to the  U.N. Seabed Com mittee th at  you were  able  to 
serve as a congres sional adv ise r on our dele gat ion  and to spend some 
time w ith  us in New Y ork  du rin g the comm ittee ’s Ma rch  session. I hope  
you will con tinu e th is int ere st in the  dele gation. We con tinu e to look 
fo rw ard to close a nd  c ontinuin g con tac t wi th the Congress on the im­
po rtan t questions involved in  this ne goti ation.

Air. Ch air ma n, the  nations of the  wor ld are  now fac ing  a cris is in 
the law of  the  sea. Basic p rincip les  th at  hav e gove rned the  activit ies  of  
men and nations  on the seas fo r cen turies are  being cha llen ged , and 
in ternat iona l procedures fo r ad ap tin g these princ iples to modern  con­
dit ion s are  under severe  st ra in.  W hil e we should not min imize the im ­
pli ca tions  o f t his  s itu ati on  fo r specific uses of the seas, I  believe the re  
are  also bro ader implicat ion s fo r th e in ter na tio na l com munity  th a t 
sho uld  not  be overlooked.

Fi rs t, the law of  the sea lies at  the  he ar t of modern in ternat iona l 
law as it  emerged  in the  17th  cen tury. Should it colla pse under the  
we igh t of  conflict ing un ila ter al  actions  based alm ost  exclusively on 
imm ediate  na tio na l inte res ts, the res ult  will  be a severe  blow to the  
prospects  for  the rul e o f law not  on ly in the  oceans, b ut  in the in te rn a­
tional co mm uni ty gene rally.

Second, t he  law of the sea g overns the  activit ies  o f Sta tes  on, under,  
and over  tw o- thi rds of  th is planet . The imp ortanc e of the  oceans  to 
the se curity  and well being  of al l mankin d is increas ing  at  an e xt raor di ­
na ry  rat e. I t is clear th at  as the ma gnitude  of  intere sts  in the seas 
increases, th e danger of  conflict— and  hence  the  need fo r law—increases 
as well.

The Un ite d State s is a pa rty to the four  conventions in the  law  of 
the  sea adop ted  a t the  1958 Con ference  on the Law of the Sea. AVhile 
these conven tions rep resent  a very signif icant codi fica tion  of the law 
of  th e sea, t he re are  several  problem s wi th them. Th e 1958 confe rence , 
as well as a subsequ ent 1960 conference  specifically  ca lled  for t hi s pur­
pose, were  unable to resolve the question of  the  maximum breadth of  
the  te rr itor ia l sea and coas tal sta te fisheri es juris dic tio n. Aloreover,
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there was no agreement on a precise seaward limit  for coastal state 
sovereign r ights  over seabed resources of the Continental Shelf. The 
issue of an international  regime for the seabeds beyond this limit 
was considered premature at the time. The dangers of pollution were 
not yet fully appreciated.

At the same time, since World W ar II , many technological changes 
have occurred. Offshore oil and gas production is becoming a very 
significant source of energy constitut ing approximately 17 percent of 
the U.S. production at the present time in the case of petroleum. Tech­
nology is being developed looking to extraction on a commercial basis 
of hard  minerals from manganese nodules on the deep ocean floor. 
Some of our experts anticipate  th at by the end of this decade we will 
have commercial production.

Nuclear submarines and supertankers have become im portant users 
of the oceans. Sophisticated methods of fishing have developed that 
increase the danger of overfishing and economic dislocation. Scientific 
research in the oceans is growing in importance not only to our under­
standing of the oceans, bu t to our total  understanding of our planet 
and its environment, including the weather.

During the  period since the 1958 and 1960 Law of the  Sea Confer­
ences coastal state claims over the oceans have proliferated. While the 
United States adheres to the terr itorial 3-mile limit for the ter ritor ial 
sea, a plurality  of States now claim 12 miles. Some even claim more 
than 12 miles, and up to 200. Others have limited the substance of 
their  claim to seabed resources and fisheries, but have also asserted 
such claims as f ar  as 200 miles or more. Needless to say, should this 
trend continue unchecked, what would result is a partit ion of the oceans 
by coastal states—something tha t the law of the sea first addressed in 
the 17th century.

I should point out that a universal  200-mile limit would in itself em­
brace over 30 percent of the oceans—Soviet geographers calculate that 
it might be as much as 50 percent. This expansionist trend in maritime 
jurisdiction is also intensifying the nature of disputes regard ing sov­
ereignty over small islands and other  land areas that would otherwise 
be of little  significance, but tha t might be used to calculate extensive 
maritime jurisdiction.

For all these reasons, the  1973 Law of the  Sea Conference acquires 
parti cular importance. The essential questions are whether we as a 
world community can adapt to technological change and act quickly 
enough to assure th at such change benefits all of us, and whether we 
can outpace the trend in  uni latera l claims tha t will render negotiation 
far  more difficult, if not impossible.

President Nixon clearly indicated our assessment of the seriousness 
of this s ituation at the  start of his Sta tement on United States Oceans 
Policy of May 13,1970:

The nations of the  world  are  now facin g decisions of momentous importance  
to man’s use of th e oceans for decades ahead. At is sue is w heth er the  oceans will 
he used rationa lly and equi tably  and for the benefit of mankind or whe ther  they 
will become an arena of unrestrained  exploitat ion and conflicting jur isdictiona l 
claims in which even the  most advanaged States will be losers.

The issue arises now—and with urgency—because nations have grown increas ­
ingly conscious of the wea lth to be exploited from the seabeds and throughou t 
the waters  above, and because they are  also becoming apprehensive about  eco­
logical haz ards of unre gula ted use of the oceans and  seabeds. The sta rk  fact  is
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th at  the law of the sea is  inadeq uate  to meet the needs of modern technology and 
the  concerns of the  internatio nal  community. If  it  is not modernized mul tila t- 
erally, un ila teral actio n and intern ational conflict are  inevitable.

This  i s the time, then, for  a ll natio ns to set abou t resolving the basic issues  of 
the fu ture  regime for  the  oceans—and to resolve i t in  a  way that  redounds  to the 
genera l benefit in the era  of intensive exploitat ion th at  lies ahead. The United 
States as a ma jor  maritime power and a lead er in ocean technology to unlock 
the riches of the  ocean has a special responsibili ty to move this  effort forward.

W ha t eme rged  fro m the Pr es id en ts  sta tem ent was a new Un ited 
State s oceans  poli cy designed to accommodate  a wide va rie ty of 
domestic  and in ter na tio na l inte res ts. Pa rt ic ul ar ly  wi th  resp ect  to 
ma rit im e lim its  questio ns—which  are amo ng the most c ontrover sia l— *
we sou ght  to un de rst and the major  intere sts  th at  lie beh ind  pos itions 
in fav or  of  br oad lim its  an d of narro w limits. I t  is ou r conv ictio n t ha t 
these int ere sts  can be h arm onized  or  a ccom modated  t o a large  degree 
in a g ene ral  i nterna tio na l set tlem ent , if  they  are  add ressed  by dea ling *'
wi th the rea l p roblems involved.  Suc h an ac commodation should be o f 
grea ter value  and du ra tio n th an  an ar bi trar y compromise .

I tu rn  now to var ious elements  o f the Pr es id en t’s policy.
The U ni ted State s has  recognized t hat  th e only prac tic al possibi lity 

fo r agreem ent  on the  breadth of the te rr itor ia l sea lies in accep tance  
of a 12-mile  maximum lim it. A ft er  car efu l stu dy  of our own reasons 
for ad he rin g to the 3-mile lim it, we decided th at  it wou ld be possib le 
to accept a 12-mile lim it if  it  were bro adly agreed , ra th er  th an  un i­
lat eral ly  asserte d, and if it  were accomp anied by agreem ent  on free  
tr an si t throug h and over  in ter na tio na l st ra its —th at  is, str ai ts used 
fo r in ter na tio na l nav iga tion.

Th e reason why  the  Un ite d State s is ins ist ing on th is gu ara ntee  of 
free t ra ns it  th roug h and over str ai ts  used fo r in ter na tio na l navig ation 
is t hat  w ith  th e move from  a th ree  to  a 12-mile te rr itor ia l sea, i nterna ­
tional st ra its  between 6 and 24 miles would  become o verlapped by te r­
rit or ia l seas. While the righ t of inno cent  passage th roug h the te rr i­
to ria l sea in str ai ts  may no t be suspended unde r the terms  of the  1958 
Conventio n on the  T er ri to rial  Sea and  the  C ont iguous  Zone, innocent 
passage does no t inclu de s ubm erged tran si t by sub marine or overflig ht 
by ai rc ra ft.

Moreover, some coas tal sta tes  have in terp re ted innocent passage 
sub jec tive ly, argu ing fo r example th at  the  flag, carg o, or  des tinatio n 
of  a vessel is a  re lev ant c ons ideration. The absence o f clear guara nte es •
of fre e tran si t throug h in ter na tio na l str ai ts  would create  a num ber  
of cri tic al pre ssu re points aro und the  world  where  the poten tia l for  
confl ict could dram ati ca lly  increase. We  saw one such  situa tio n de­
velop pr io r to the 1967 w ar  in  t he  M iddle Ea st.  ’

Ju st  as the question of  na vig at ion  and overf light in st ra its  wi thin 
12 miles of  t he  coas t is one key aspect of the  t er ri to rial  sea issue, the  
rig ht s of  coastal sta tes  ove r resources b eyond a 12-mile te rr ito rial  sea 
are  ano the r v ita l a spect o f th is same issue.

W ith respec t to fisher ies, there is no doubt th at  an int ern ati onal 
set tleme nt cannot be reached  th at  does no t prote ct the  reg ula tory 
int ere sts  of coasta l state s in f isheries well  beyon d 12 miles. Th e economic 
and socia l problems caused by high ly mobile di stan t wa ter  fish­
ing  fleets using  advanced methods are  n ot unique  to dev elopin g coun­
tri es  ; ou r own coastal  fishe rmen  h ave  the same prob lems. In  ord er to 
resolve th is prob lem, we ha ve proposed deleg ati ng  r eg ulato ry  a uth or-
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ity to coastal sta tes  wi th  respec t to  two  typ es of fish th at tog eth er 
comprise ove r 75 pe rce nt o f th e w or ld’s fish c at ch : C oas tal species, t hat  
is species  th at  no rm all y reside off th e co as t; an d ana dro mo us species, 
th at  i s species such  a s salmon th at spa wn  in fre sh  wate r, t he n migr ate  
fa r ou t to  sea, and fina lly re tu rn  t o th ei r stream s of  origin . Th e au ­
th or ity del ega ted  to  the coastal  sta te  would  be sub jec t to  in te rn a­
tio na l sta nd ards , such  as those des igned to  assu re conservat ion  and 
maxim um u til izati on  o f fishe ries as well  as  a n agr eed form ula  for  h is­
toric  fish ing rig hts . We  rega rd  com pulsory set tlement of  disputes  as 
an esse ntia l aspect of any  such  sett lem ent .

* On the oth er ha nd , we do no t believe there can  be effective coas tal 
sta te manag ement  of  high ly  migra tory  ocean ic species  such  as tuna , 
which ap pe ar  off t he  coas t of any one na tio n fo r only a shor t per iod  
of time. Accor dingly , we pro pose th at such specie s be ma nag ed by

*  in ternat iona l a nd  reg ion al o rga niz ations.
I  tu rn  now to the seabeds. W ith respec t to  t he  seabed resources be­

yond t he  te rr itor ia l sea, coasta l sta tes  alr eady  enjoy sovereign righ ts  
fo r the purpo se of explo rin g the  Co nti nenta l Sh el f and explo iting  i ts 
na tu ra l resources. As I  ind ica ted  e arl ier , a precise  l im it fo r t he  exe r­
cise of such  righ ts  was no t agreed  to at  th e 1958 co nference  a lth ough  
it  is clear th at  such rig ht s exten d at  le ast  to  wh ere  the wa ter  reaches  a 
de pth o f 200 m ete rs (ab ou t 600 feet ).

A prec ise lim it wou ld det erm ine  not only the exten t of  t he  seabed 
are a sub jec t to coastal  sta te  sovereign rig ht s ove r resources, bu t also 
the s ize o f the  in ternat iona l se abed are a t hat  wo uld be su bject to a  new 
in ternat iona l reg ime to be esta blis hed  by  th e l aw  of  th e sea confe rence 
pu rsua nt  to the decla rat ion  of  pr inc iples  adop ted  by the Gen era l 
Assembly of  th e Un ite d Na tions i n 1970. W ith respec t t o the in te rn a­
tio na l area , th e U ni ted S tat es  has  proposed a new i nterna tio na l o rgan i­
za tion to  reg ula te an d license explo rat ion  and explo ita tio n and to 
collec t revenues fro m such  act ivi ties pr im ar ily  fo r th e bene fit of 
dev eloping countries.

In  the  con text  of  con sidering a lte rnat ive seabed lim its , the na rro w­
est lim it on which agreem ent  could conceivab ly be reache d wou ld be 
200 meter  depth  line.  Al tho ugh the dist anc e fro m sho re of  the 200 
meter  de pth line varie s fro m seve ral miles to several  hu nd red miles; 
an average wou ld be less th an  50 miles. M any  deve lop ing  coa stal  s tates

* hav e urged much broade r lim its  fo r coasta l sta te juris dic tio n,  such as 
200 miles o r th e enti re  con tinental  marg in.

We have  p roposed an interm ediat e zone as a means of resolv ing  th is 
prob lem. The interme dia te zone wou ld begin at  t he  200-m eter depth ,

* or in cases where the wa ters reach a gr ea te r depth  wi thin 12 miles, at  
the edge  of  a 12-mile te rr ito rial  sea, were agreem ent  achieved  on a 
12-mile t er ri to rial  sea. W e proposed th at  the in terme dia te zone e xtend 
seaward to  embrace  the continenta l marg in , bu t have also ind ica ted  
las t sum mer and at the most recent  session of  th e U.N . committ ee our 
wil lingness to conside r several  cr ite ria , inc lud ing  a mileage dist anc e 
fro m shore, fo r the ou ter  lim it of the  int erm ediat e zone. W ith in  the  
interm ediat e zone, coastal  sta tes  wou ld reg ula te explo rat ion  an d ex­
ploit ati on , bu t there  wou ld also be in ter na tio na l sta nd ards  and com­
pulso ry dis pu te set tlem ent  designed , fo r example, t o assu re pro tec tion 
of oth er uses of the area, global pro tec tion of  th e ma rin e env ironment  
from seabeds pollu tion, and some sh ar in g of reve nues wi th the in te r­
na tio na l commun ity.
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In  o ur  view, scientific rese arch in the  oceans is, a nd  sh ould  be, bene­
ficial  to  all. Th e Un ite d State s support s both maxim um freedom  of 
scien tific research and  max imu m effor ts to  ensure dissemination  o f the 
result s o f such research . T he re is in  ou r view no in heren t contradic tion 
betw een the exercise of  resource  jur isd ict ion by coastal  sta tes  a nd  the 
pro tec tion of  free and open scientific research . On t he  contr ary , such 
resear ch can  enhance  the  ab ili ty  of coas tal sta tes  to der ive  m aximum 
benefits fro m resou rces unde r thei r jur isd ict ion . Thus, one im porta nt 
aspect of  th e interm ediate zone p rop osa l fo r the  seabeds is  th at  coasta l sta tes  con tro l over e xplor ati on  and  ex plo ita tion of resources would  no t 
rest ric t othe r uses of the  a rea  such as scient ific research .

Fi na lly , in  th is  br ief sum mary of  U.S . poli cy I  tu rn  to  pol lution.  
Th e Un ite d State s is vigorously  seeking  to br ing ocean pollution under 
effective in ter na tio na l reg ula tion in a numb er of dif ferent  forums. 
IMCO  has produc ed seve ral conventions on pollu tio n from ship s, and 
is con tinuin g this  work. Also  signifi can t ar e IM CO ’s at temp ts to lessen 
the  chances  o f collis ions  at  sea throug h s uch mea sure s as traffic s epara ­
tio n schemes. The Un ite d State s is w ork ing  for  a  co nvention on ocean 
dump ing , an env iron menta l mo nitoring  system, an in ter na tio na l fund  
for researc h, as well as oth er measures in the  con tex t of the  1972 
Stockholm  Conference  on the Hu ma n En vir onme nt.  The U.S . dr af t 
seabed t re at y pre sen ted  to  the U.N . Seabeds Com mit tee prop oses  t ha t 
the in ternat iona l seabed org aniza tion to be establis hed  by the law of 
the sea conference  be given bro ad reg ulato ry  and emergency powers 
in orde r to pre vent po llu tio n ar ising  fro m explo rat ion  and ex plo ita ­
tion, as well as fro m all deep dr ill ing,  in the in ter na tio na l seabed area.

Also, one e ssen tial  adv an tag e o f an i nte rm ediat e zone on t he seabeds 
is th at  minim um  environmenta l s tan da rds c an be fixed i nte rnati on all y, 
thus  be tte r assurin g prote ction  of  the  ocean environment as a whole, 
assurin g coastal sta tes  t hat  the y will  no t suffer com pet itive economic 
dis advanta ge  by ap ply ing such  sta ndard s, and ass ur ing  coa tal  sta tes  
no t only  th e righ t to ap ply high er  st an da rds if  th ey  so choose, but the 
ri ght to seek technical  assistan ce from the in ternat iona l au thor ity  in doing  so.

I  now would  l ike  to  sum marize  briefly the prep arat ions  to date fo r the 1973 Law of th e Sea  C onfe renc e next fal l. Th e Gener al Assembly 
will  decide th e precise da te and age nda  of  the 1973 Law of  the Sea  
Conferenc e n ex t f all . In  the  meant ime , the re  ha ve been thr ee  m eetings  
of the U .N.  Seabed Com mitt ee since it  ha s been charge d with pr ep ar a­
tio ns  fo r the conference . Th e committ ee now has  91 members.

Dur in g these three meetings of the  Seab ed Com mitt ee, almost all 
mem bers  h ave  ind ica ted  th ei r gen era l views. Whil e the Un ite d State s 
has no t agree d wi th  all  the views expressed, the discussions to date 
indic ate  at  least the bro ad param ete rs of a poss ible  eventual agree­me nt consis ting of  the  foll owing  elem ents:

F ir st , a  12-mile te rr itor ia l sea, w ith  freedom of  na vig ati on  and  ov er­fligh t beyond  that  l im it;
Second,  coas tal sta te  economic con trols over fisheries and seabed resources beyond  12 mi les;
Thi rd , an in tern at iona l regi me fo r the seabed beyond  the  area  of coas tal sta te economic jur isd ict ion .
The key unset tled issues on which the success or  f ai lu re  o f the  1973 Law of the Sea Co nference wil l do ubt less  hing e ar e the fol lo win g:



Fi rs t,  how fa r beyond  12 mi les should  coastal  sta te economic ju ri s­
dic tion extend  and should it be exclusive or  sub jec t to in ter na tio na l 
sta nd ards  and acco untab ilit y ?

Second, free tran si t th roug h and ove r in tern at iona l str ait s.
Th ird,  th e na tu re  o f the  in ter na tio na l reg ime and machinery in the  

are a beyond coas tal sta te economic ju risdic tio n.
Fi na lly , the na ture  of  the legal reg ime fo r the control of ma rine 

po llu tion beyond  12 miles.
W ith  your perm ission,  Mr . Ch air ma n, I  will  be ha pp y to supp ly the  

comm ittee,  fo r the reco rd, wi th copies of  ce rta in  sta tem ents we have 
made exp lai nin g our  position on these  key substant ive  issues in grea ter 
detail.  How ever, in view of  th e wides pread int ere st amo ng dev elopin g 
cou ntr ies  in a 200-mi le exclusive coastal  sta te economic zone beyond 
the  te rr itor ia l sea, and the  f ac t th at  some hav e i nclude d po llu tio n con­
tro l wi thi n th is  concept , I  would like to  out line ou r pr inc ipal objec­
tions to such exclusive resource  jur isd ict ion and to comment brief ly on 
the  po llu tion question.

First , let  me make it  clear th at  we are  no t opposed to de leg ating  
extensive controls over  resourc es to coasta l s tates in broa d areas be yond  
the  te rr ito rial  sea as pa rt  of  an agreed  “L aw of the Sea” sett lem ent .

How ever, it  is ou r view th at  these con tro ls mus t be based on an  ex­
pre ss delega tion of  a utho rit y from the in ter na tio na l com munity , must 
tak e into accoun t com munity  int ere sts , and mu st be accomp anied by 
coas tal sta te  accountab ilit y to othe r mem bers  of the com mun ity. In ­
te rn at iona l sta nd ards  and com pulsory dis pu te set tleme nt are  accord ­
ing ly essentia l. Exclusive coastal  sta te economic juris dic tio n ten ds  to 
disre ga rd  the existence  of  in ter na tio na l com munity  int ere sts  in the 
area, pa rti cu la rly  as  re ga rds othe r uses such as freedom  o f n av iga tio n, 
overflight , and scienti fic r esea rch.  T here is a danger th at exclusive  eco­
nomic jur isd ict ion  may  be expanded to in terfe re  wi th such othe r uses.

Secondly, fishe ries are  more  th an  ju st  an  economic resource;  the y 
are  a vit al source of  animal prote in  fo r the wor ld. Th ere  is, acc ord ­
ing ly, a com munity  inte rest in assurin g t hat  coastal sta te  re gu lat ion is 
accomp anied by acc ounta bil ity  to  the com munity  f or  co nservation  a nd 
fo r insurin g maxim um ut iliza tio n of  fishe ries con sis ten t wi th sound 
con serv ation p ract ices . As a prac tic al matt er , there  sho uld  be an  agreed 
in ter na tio na l fo rm ula  reg arding  histor ic fish ing  ac tiv itie s of othe r n a­
tions in coasta l a reas.

Th ird ly , fish do not observe ar bi trar y lines in the ocean. As a rule , 
fish ing ac tiv ity  fo r pa rti cu la r stocks should  be sub jec t to the same 
manag ement  regim e. Thus, coastal  sta te regu latio n of coastal  and  
ana dromous specie s such as salm on sho uld  be based on the migra tory  
habit s o f such species. Moreover, cert ain  species of fish such as tu na  are 
high ly  migr ato ry , fre qu en tly  crossing en tir e oceans. Accordingly , we 
believe such  migra tory  species can only be effec tively  m anaged  bv in ­
te rnat iona l an d reg ion al org aniza tio ns  ra th er  th an  by ind ividual 
coastal  states.

Fo ur th ly , one o f t he  im po rta nt  ob ject ives  of  an  inte rnati on al  seabed 
reg ime is to pro vid e fo r eq uita ble  sh ar ing o f benefits  from  seabed mi n­
eral s. Most pet roleum  and gas  resources are  located in the  c ontinental 
ma rgins  off th e coast. W ith  few exceptions, these ma rgins  wou ld be 
lar ge ly  e mbraced by a 200-mile exclu sive resource  zone. Revenues for 
the in ternat iona l c ommunity  as  a whole f rom seabed mi neral s w ill not
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be very me an ing ful  unles s pay ments  for thi s pur pose are  made not 
only wi th  resp ect to the deep  seabed explo ita tion of ha rd  min era ls 
con tain ed in manganese  nodules , bu t also, at  least in some measure , 
wi th  resp ect to the  e xp loi tat ion  o f t he  petroleum  and gas  resources of 
the  continenta l m argin beyond t he  200 me ter  de pth  line.  I t  is es timated 
th at  appro xim ate ly one-h alf  of t he  offshore pet roleum  lies beyond the  
200 mete r de pth .

Fi na lly , we believe  t hat  m inimu m in ternat iona l sta nd ards  fo r pr o­
tec tin g o ther  uses of  th e sea, as well  as prote cti ng  th e ma rine environ­
ment i tse lf f rom  po llu tio n a ris ing fro m seabed exp lor ati on  an d e xploi­
tat ion , are  in the  g ene ral  int ere st,  an d th at  th ese sh ould be ap pli ed  to 
the con tinental  marg in  beyond  the 200-meter dep th.

W ith  r espect to pol lut ion , as I  ind ica ted  a numb er of coastal  sta tes  
have u rged  that  po llu tio n ju ris dic tio n should  a ccom pany coastal  sta te 
resource  juris dicti on  in the area  beyond a 12-mile t er ri to rial  sea. Th is 
will  doubtle ssly  con tinu e to be an im po rta nt  are a of  discussion and 
neg otia tion .

Fi rs t,  le t me indica te the  areas w here the re  seems to be ge neral  ag ree ­
ment. Coast al s tat e juri sd ict ion  over m arine  poll uti on  em anati ng  fr om  
lan d is clear. Moreove r, it  seems general ly understood th at  coastal  
sta te econom ic ju ris dic tio n over seabed re sources, inc lud ing  such juri s­
dic tion i n an in terme dia te zone, w ill incl ude  coastal s ta te  controls  over 
po llu tio n fro m explo rat ion  and explo ita tion of  such resources. The 
issue i s the exte nt t o w hich such coasta l state  controls  should be subject 
to in ternati on al  s tand ards , in ter na tio na l insp ect ion , and in ternat iona l 
dis pute set tlement,  inc ludin g min imu m sta nd ards  prom ulga ted  by 
the in ter na tio na l seabeds organiz ation  fo r th is purp ose.

Th ere is difficulty in  dealing  wi th the question of po llu tion fro m 
vessels. On the one hand , the int ere st of  coastal  sta tes  in pro tec tion 
fro m su ch pollution  is clear. On the  oth er h and, the  int erna tio na l i nt er ­
ests in freedo m of navig ati on  cou ld be ser iously comprom ised  by 
coas tal sta te  controls  over vessels  and th ei r m ovem ents  in the int ere st 
of po llu tio n con trol . Moreover, the fact  that  vessels  by th ei r very na ­
tu re  move ove r la rge di stan ces  ten ds to  raise serious p rac tic al ques tions  
rega rd ing the effectiveness an d harm on iza tio n o f di ffe ren t coastal  state  
measures. A t pre sen t, as I  ind ica ted , the In ter go vernme ntal  Mari tim e 
Consu lta tive Organiz ati on , IM CO , is very act ive  in the field of  pr e­
venti ng  po llu tion fro m vessels by agreed  in ter na tio na l arr angements , 
and has pro duced  a numb er of  conventions on the sub ject . W ith  re ­
spect to  IM CO ’s fu tu re  act ivi ties in  th is  area, at  least two problem s 
must be a dd ressed :

Fi rs t,  the  role  of IM CO  in  con tinuin g to  deve lop i nte rnat iona l s tand ­
ard s, and the exten t to whi ch th is role  needs  s tre ng then ing to  pro tec t 
the  int ere sts  of coastal  state s.

Second,  wh eth er ad dit ion al mea sure s fo r in ternat iona l coo pera tion  
in enforc ement  a re  desirab le, and the ex ten t t o which these sho uld  i n­
volve IM CO , coa stal  stat es,  or both.

I f  I  co uld sum mar ize,  Mr. Ch air ma n, wh at I  have s aid  about coastal 
sta te resource  ju ris dict ion and rel ate d po llu tion prob lems, it  would 
be th at  the  exis tence of  str on g inter na tio na l and noncoastal  int ere sts  
must be tak en  into accoun t in de ter mi nin g t’he na tu re  and exten t of 
coastal  sta te con trol s, bu t th at  the re  need be no inhe rent  o r inevitable 
confl ict betw een the two  if  the problems are add ressed  by all con­
cerned  with precision and in a sp ir it  of mu tua l accommodat ion.
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I prop ose to  conclude wi th a review of las t mon th’s m eet ing  o f the  
Seabed Com mitt ee held in New York.

W ith  resp ect  to seabeds, the meetin g was enc ourag ing . Debate was 
str uc tur ed , an d tended to  hi gh lig ht  the issues discu ssed  earlier.  A 
working grou p was esta blis hed  on pr inc iples th at  wou ld form the  
firs t section o f seabeds  arti cle s; addit ion al wo rking  gr oups on ma chin­
ery  fo r the seabed reg ime  are  contemp lated fo r the sum mer meetin g 
in Geneva .

One distu rb ing elem ent of  the seabed discussion was th e rev iva l 
of the divi sive  issues inh ere nt  in the so-ca lled “M orator ium Res olu ­
tio n” passed by the Gener al Assembly in 1969 over  t he  opp osi tion of 
the  Un ite d State s and ma ny others . That  resolu tion pu rp or ted to 
declare  a mo ratorium  on a ll explo ita tio n o f th e seabed be yond the  lim­
its  of na tio na l juris dic tio n, wi thou t def inin g those limits. Am ong its  
oth er undesirable fea tur es,  such a resolu tion  enco urag es coastal  s tat es 
to expan d th ei r ju ris dic tio n at  th e expense of  th e in ter na tio na l are a— 
and  indeed, one of the strongest supp or ters of the  resolu tion  did ju st  
that .

We believe th at  the  development  of techno logy will no t preju dice  
option s rega rd ing a seabeds regime if  we proceed on schedule  wi th 
trea ty  neg otia tion s. Moreove r, recogniz ing  the need  to preserve such  
options , t he Pr es iden t s tat ed  in 1970 th at  a ll explo rat ion  and  exp lo ita ­
tion beyond 200 met ers should  be subject to the in ternat iona l regi me 
to be agreed upon. Ac cor din gly , i t is to be hoped th at  t he firs t subcom ­
mittee of  the  U.N . Seab ed Com mitt ee will no t pe rm it its el f to  be 
div ert ed by att em pts to revive the  m ora tor ium  issue at  th e expense of  
con struct ive  a nd  t imely  work on the seabeds regim e.

Th e second subcommittee , c harge d wi th  th e more t ra di tion al  la w of 
the sea subjects, spen t vi rtu al ly  the en tir e session wa iting  fo r th ree 
reg ion al gro ups to complete a pro posal  on a lis t of sub ject s and issues 
th at  wou ld form  the bas is fo r discussion. I t  was int roduced  in the 
las t week and con tain ed ce rta in  unbal anc ed form ula tio ns  th at  most,  
if  no t all,  del ega tion s mu st have know n fro m the outse t could  no t be 
accepted by oth ers  on a consensus basis. These  form ula tio ns  wou ld, 
in effect, p rej ud ice  the ult im ate  re solutio n o f the  issues  before  su bs tan ­
tive con sidera tion of the m was completed. Moreover, whi le ce rta in  
delega tion s made very usefu l substan tive sta tem ents in the subcom­
mit tee—p ar tic ul ar ly  on fisherie s—othe rs seem to  exclude the  possibil ity  
of sub stantive  p rog res s o n any issue in the subcomm ittee  u nt il the lis t 
has been agree d an d there ha s been gen era l discussion  of the lis t as a 
whole an d the resp ect ive  pr io rit ies to be assi gned fo r discussion of  
dif ferent  subje cts.

Since there  is no subs tan tia l disagreem ent  rega rd ing the com pre ­
hensive  na tu re  of the lis t, bu t only rega rd ing the  wo rd ing of  cer ­
ta in  item s, fu rthe r work on the  lis t should no t be pe rm itt ed  any  
lon ger  to  impede sub stantive  progres s. Moreover, if  possible a text  
of the  lis t sho uld  be prep ared  in in form al  con sul tati ons pr io r to th is  
summ er’s meet ing  so th at it  can  be agreed  at  t he  out set  of th at  meet­
ing . Th e chairma n of  th e Seabed Com mit tee has agreed  to ar ra ng e 
fo r such consu ltat ions. A copy o f th e proposed list , as well as th e U .S.  
proposed a men dments , wil l be sub mi tted for  the record.

Despi te the un fo rtu na te  aspects  of  the lis t, a who lly nega tive in ­
te rp re ta tio n is un wa rra nted . We  now  see mo re clearly the political  
pa ram ete rs of  the negoti ation , a nd  a ll deleg ations ha ve  a b et te r u nder-
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sta nd ing of each othe r’s pos itions and the option s ava ilab le. Th is 
ha d to occ ur;  wh at  is un fo rtu na te  is th e way it  occurre d an d the  
amount of  time involved.

The t hird subcommittee,  c har ged  w ith  the  subjec ts of po llu tio n and  
scientific  research , spen t conside rabl e tim e disc ussing the coord ina ­
tion of va rious inte rnati on al  ac tiv itie s reg arding  mar ine  pol lut ion , and 
tryi ng  to iden tif y the  areas in which the  Law of  the  Sea Conference 
could mos t use ful ly con cen tra te its efforts. Some dele gations  have  
been urging  complete tre atmen t of all  aspects of  ma rine po llu tion 
at  the  Law of the Sea Conference,  inc lud ing  pollution from land- 
based  sources . Othe rs have emphasize d the im po rta nt  resp ons ibil itie s 
of oth er in ternat iona l org ans in th is field and have tak en a more 
cau tious appro ach to  the scope of the  Law of the Sea Con ference in 
thi s reg ard .

Mr. Ch air man , whi le the  pr ep arator y work thus  fa r has  not ful ly 
met  ou r expectatio ns,  we remain  convinced th at  these neg otiations and  
the conferen ce sho uld  con tinu e on schedule. Techno logy  is not st an d­
ing  stil l. Uni la te ra l claims are  prol ife ra tin g.  The essentia l element 
fo r success lies  in th e difficult poli tica l decisions th at  gove rnm ents  mu st 
make to  reac h agreem ent , not  in tech nical work th at  can be comp leted 
exp edi tiously once such decis ions are  made . I t  is ou r view th at delay 
will  only  increase the  difficulty of r eac hin g such decisions.

Th e oceans are  no t a remote and lar ge ly inaccessible  par t of  the  
planet or  t he  univ erse . Th ey  are  an  in tegral  par t of our en tire ex ist ­
ence. Th e int ere sts  at  stak e in resolving a new legal  or de r for  the oceans 
are  d iverse, imm edia te, and vit al to almost everyone. I f  we can br ing 
the  collective will  and collec tive pro cedures to bear on prov idi ng  new 
and effective in ternat iona l law  an d in ter na tio na l ins tituti ons fo r the  
oceans, th is could well po int the  way to a new dimension  in in te rn a­
tio na l relations and  new confidence in the abili ty of the int ern ati onal 
com munity  as a whole to come to gr ip s w ith  its  most press ing  problems.

Th an k you , Mr. Chairma n.
Air. F raser. Th an k you  very  m uch, Air. Stevenson. Tha t was a  very  

clear and he lpfu l sta tem ent .
In  the question pe riod to follo w I un de rst an d th at  both you and 

oth ers  a t the  tab le will resp ond  as approp ria te .
Air. Stevenson. Yes, Air. Chairma n.
Air. F raser. I n  the Secre tary of  St at e’s m ost recent  foreig n poli cy 

repo rt it sta ted  th at  in pro posing d ra ft  trea ty  art icles on a 12-mile 
te rr itor ia l sea and fre e tran si t th roug h st ra its th at  the  U ni ted  State s 
has i nd ica ted  th at  a successful Law of the  Sea Conference would have 
to fulfi ll the objectives of  these arti cles . For  the  record  wou ld you 
dif fer entia te betw een the cu rre nt ly  accepted pr inc iple of  innocent 
passage and the concept  of free t ra nsi t t o which you refe rre d in your sta tem ent?

Air. Stevenson. Yes, Air. Chairma n.
Th e cu rre nt  concept  of  innocent pas sage does n ot  p ermit ove rflight  

by ai rc ra ft  and requires sub marine s to tr an si t on the surf ace . Alore- 
over, alt hough th is  was no t a n eces sary  imp lication  o f th e t erm  “i nno­
cent  passage’’ as it  w as or iginall y used , a numb er of  s tates have come 
to  tak e a sub ject ive in te rp re ta tio n of innoce nt passage in the sense 
th at  they have a lleged th at  it  pe rm its  a  st ate t o de termine on a  su bjec­
tive basis the innocence of  the passa ge based on t he  cargo or  destina tion 
or charac ter  of the vessel.
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I th ink th at  I  should  also po in t out , of course, th at the concept of 
innocent passage has  been linked  with  the  concept of the te rr itor ia l 
sea, a nd  that  while free t ra ns it  is d iffere nt fro m innocent pas sage w ith  
respect to  t ra ns it  t hrou gh  wh at is conceded or agreed  to be t er rit or ia l 
waters , fre e tr an si t is also a more lim ite d ri ght th an  the right of 
free dom  of navig ati on  th at  cou ntr ies  hav e enjo yed  in th e high  seas 
gen era lly.  For exam ple,  as I  po int ed  o ut in ou r s tatem ent, the Un ite d 
State s has t aken  the  p osi tion th at  there is a ri ght of free dom  o f na vi ­
ga tion in st ra its which are  w ide r than  6 miles. Und er  t he  Pr es iden t’s 
proposals,  in st ra its  betw een 6 an d 24 mile s wide , wh ich  wou ld be 
ove rlapped by te rr itor ia l seas with  a 12-mile te rr itor ia l sea, in  effect 
we a re ur ging  a  more l imited ri ght of tr an si t throu gh  th e s tr ai t where  
previously there was a righ t of freedo m of  na viga tio n which  would 
have pe rm itted  act ivi ties othe r th an  sim ply  tra ns iting .

We have been very ca ref ul  to  po in t ou t th at we wou ld no t in  any  
sense wish  to sugges t th at sta tes  unde r a righ t of fre e tr an si t wou ld 
have an ything  o the r t ha n the  l im ite d righ t to  go  from  point  A out side 
the st ra it  to  po int B on the othe r side o f the st ra it.

Mr. F raser. Le t’s ju st  focus  on th at  last  dis tinction. W ha t could  
you do un de r the concept of free dom  of  navig ati on  which  wil l con­
tin ue  to app ly  ou tside o f te rr itor ia l wa ter s th at you could no t do  un de r 
the  fre e tr an si t concept?

Mr. Stevenson. We ll, there are  a numb er of  th ings  th at  you of  
course could do. Un de r o ur d ra ft  ar tic les  we are ta lk in g about freedo m 
solely fo r t he  limi ted  pu rpo se of  tr an si t, so th at  you  would  not  be able 
to  do an ything  th at  was no t fo r the purpo se of tran si t, whereas on 
the  h igh  seas gener ally a s ta te  can  do  w ha t it  wishes as long as i t does 
not unrea son ably in terfe re  with  othe r uses of  th e hi gh  seas by oth er 
countries. For  exam ple,  y ou can con duc t mili ta ry  maneu vers or  e xer ­
cises on the high  seas bu t you could no t do so whe n you  are  sim ply  
exe rcis ing  a  l imited righ t of tr an si t t hrou gh  a  st ra it.

Mr. F raser. Th at  is f ai rly eas ily understood w ith  respec t to m ili ta ry  
vessels t hat m igh t, as you sa y, be eng aged in  tr ai ni ng  exerc ises o r some 
oth er kin ds  of------

Mr. Stevenson. W ell,  fo r example, scien tific resear ch wi th in  t er ri ­
to ria l wa ter s depends on the consent o f the coa stal sta te. On  t he  h igh 
seas, you can con duc t scient ific rese arch, again  w ith  r easona ble  regard 
fo r othe r peo ple’s uses  of the  high  seas. We  are  no t sug gesting  th at  
there  wou ld be a righ t to con duc t scient ific research accompan ying 
th is  ri ght o f f ree  tr an si t t hrou gh  in tern at iona l s tra its .

Mr. F raser. Tha t i s wha t I  wa s tr yi ng  to g et at,  some il lu str at ive ac ­
tiv iti es  th at  wou ld be pe rm itted  un de r the concept  of f reedom  and n av ­
iga tio n th at  w ould  a lso be pe rm itted  u nd er  th e free tran si t. You  have  
identif ied  two. One migh t be scientific res earch ; the othe r might  be 
some kind  o f exercises by mili ta ry  vessels.

Mr. Stevenson. Th ere  a re othe r examples . A very sim ple  one  is jus t 
sto pp ing in the str ai t. On the high  seas there is no th ing to  p rev en t a 
vessel fro m sto pp ing  and lin ge rin g and do ing  wh at it  wishes as long 
as it  does  no t in ter fere  w ith  o the r uses. I t  would have no r ig ht in exe r­
cisi ng a ri ght of  f ree  tr an si t t hrou gh  a st ra it  to  do  th at  unless,  f or  ex ­
amp le, sto pp ing was obviously necessary  i n t erm s of  sa fety of na viga ­
tio n or  s ometh ing  o f t hat  na tur e.
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Mr. F raser. Under the concept of free trans it would it  or could it be a prerequisite of the tran sit to first notify the country through 
whose te rrito rial waters you were intending to proceed?

Mr. Stevenson. We would not contemplate notify ing because if such 
a requirement is introduced there  is of course ultimately a risk of this leading to control of t rans it through  straits.

Mr. F raser. Moving then from free tran sit to  innocent passage, you 
have indicated that  one of the differences is th at in innocent passage there is no rig ht of overflight.

Mr. Stevenson. No righ t of overflight by aircraft. Submarines would have to navigate on the surface.
Mr. F raser. Now going beyond those two restrictions, is there any limitation under the current concept of innocent passage with respect to the question, for example, of possible pollution? Suppose a large 

oil tanker  were proceeding on the basis of innocent passage and the 
country whose terri toria l waters were being perversed feared that  for some reason there might be a significant danger of pollution. How 
does the present concept of innocent passage interact with tha t con­cern ?

Mr. Stevenson. We are very much concerned, Mr. Chairman, and 
appreciate very much the problems of navigational safety and pollu­
tion risks in international strai ts which mostly come from naviga­
tional safety problems. It  is our view tha t the appropriate  answer 
to this problem is through appropriate  objective international ar ­
rangements and not through some application of the innocent pas­
sage concept to establish particular rules for part icular straits. This is a very real problem but in our view it is not a problem tha t is limited 
to stra its;  it is a problem tha t applies to congested maritime areas generally.

Therefore, while we appreciate th is problem, we feel th at innocent 
passage concepts, particular ly in the subjective application of this concept, are in effect car ried further in order to deal with pollution 
in the way tha t a particular  coastal state would like to do so. We 
don’t th ink tha t is a satisfactory answer, either from the standpoint of the coastal state or from the standpoint of the international com­munity.

Mr. F raser. You referred both earlier and now to the fact tha t our 
subjective standards are being sought to be appl ied by the country to the innocent passage whose waters are being traversed. To what  extent 
have these subjective considerations actually been brought  to bear in controlling or regulating innocent passage ?

Mr. Stevenson. I think to a certain extent it has been more a 
question of talking about doing this in the future than actual imple­
mentation to  date, although we have already some indications in some areas tha t coastal states are going to apply thei r own standards to 
limit certain passages and take the point of  view tha t the st rai t states 
as such, without any involvement of users, can decide what the rule 
should be. Now of  course you did have a comparable problem in  the Middle East  in 1967.

I might, ask Mr. Carter, since some of these questions bear on De­
partment of Defense considerations, if he would like to supplement what I  said.
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Mr. Carter. Well, I  ju st  w ould  po in t out one st riking  ex amp le was 
the  con trol over  the  st ra its  lea din g into the Gul f of  Aq aba  pr io r to 
the  Ju ne  1967 wa r in  which  the de ter mi na tio n was made th at the  
passage  of a commercial  vessel conta ini ng  commercial  cargo was not  
inno cent because it  was bound fo r Isr ae l. Th ere  a re othe r examples of 
several  cou ntr ies  cla iming  th at wa rsh ips  do no t hav e a ri ght of in ­
nocent p assage  even t hrou gh  the i nte rnat iona l law on th e s ubject  seems 
qui te clear to  the effect th at the y do have a right of innocent pa s­
sage. I  w ould  no t be able  now to  ca talog  al l of those ins tances  o f s tate s 
asser ting th at  wa rsh ips  don’t have a right of  innocent passage but 
there  are  a conside rable nu mb er o f them.

Mr. F raser. A nd  your  view is th at  if  t he  concept  of free  tran si t is 
agreed  upon th at  any  constra int s th at  wou ld be exercised wi th re fe r­
ence to pollu tio n con tro l a nd  so on should  have an  in ternat iona l o rig in  
or comply wi th in ter na tio na l sta nd ards  r at he r th an  bein g un ila tera lly  
asserted by  the coun try  wi th  the  ter ri to rial  righ ts  ?

Mr. Stevenson. Yes, Mr.  Chairma n. We  feel th at the ap pro ach 
should  be in ter na tio na l. Obv ious ly we have no t yet  reache d the  p oin t 
of  being able to  agree on  wh at th e deta ils  of such an ar rang em en t might  
be. W ha t we are  concerned wi th clearly is  no t in te rfer in g wi th the sub­
stance o f the  ri gh t o f f ree  tra ns it , but  obviously we are p repa red to  dis­
cuss w ays of s ett ing  up  a pp ropr ia te  in ter na tio na l s tand ards  which  wil l 
tak e in to account  coas tal s tat e in tere sts .

Mr. F raser. W ha t has been the response  in the  pr ep ar ator y meet­
ings? W ha t do some of the o ther  co untrie s thi nk  about the free tran si t 
concept ?

Mr. Stevenson. I  t hi nk  w ith  re spect to tha t, Mr.  C ha irm an , I  wo uld 
hav e to disti nguis h at  least three gro ups of states. We  have received 
su pp or t fro m othe r ma rit im e sta tes  such  as the Sov iet Un ion , the  
Un ite d K ing dom and other s as well as fro m a  sma ll nu mb er o f develo p­
ing  countrie s such  as A rgen tin a, Et hiop ia , and  S ing apore . W e have  re­
ceived  op position fro m Sp ain  a nd  a numb er o f o the r st ra its  states . We 
do not feel th at  we hav e ye t ha d an op po rtu ni ty  to exp lore wi th the  
str ai ts  sta tes  as f ull y as  we wou ld like to do  so the w ays o f accommod at­
ing  th ei r concerns rega rd ing po llu tion an d na vig ati onal saf ety  fields.

In  addit ion  to thes e two gro ups there are  a gr ea t ma ny dev eloping 
cou ntr ies  wh ich a re no t s tra its  state s a nd  which may perceive  no d ire ct 
int ere st in st ra its  in  thei r ow n co un tiy  as such . M any  of  these countr ies  
clearly have  an  in ter est , in  terms  of d eli ve rin g th ei r own  expor ts, i n th e 
pr inc iple of free tr an si t and in prote cti ng  th ei r commerce fro m re ­
str aint s th at  c ould  m ake it more cost ly or  be  dis rup tive.

Not too  many of t he  countrie s that  ar e n eit he r s trai ts  sta tes  no r p res­
ently  mari tim e sta tes  hav e tak en  a pos ition. Obvious ly, as in any in ­
te rn at iona l n egoti ation , th is is one of the  elements o f a  pack age  and  of 
course it  is quite  c lea r th at  th is is som eth ing  t hat is im po rta nt  to us, 
and that  fa ct  is app rec iat ed  by ot he r countries.

Mr. F raser. Mr . Gross.
Mr. G ross. T ha nk  you, Mr. Chairma n.
Mr. Stev enson, I la ke  it  you are  schooled in  in te rn at iona l law  or 

mari tim e law  or bo th ? W ha t is your  backgrou nd ?
80 -0 71—72------ 2
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Mr. Stevenson. My background, sir?
Mr. Gross. From a legalistic standpoint.
Mr. Stevenson. I spent a year teaching international  law and 20 years in the practice of law, including international law. I was once the president of the American Society of International Law. I  have been the legal adviser of the State Department for 3 years.
Air. Gross. Practiced maritime law as well ?
Mr. Stevenson. I did not practice much marit ime law as such.Mr. Gross. I regret tha t I got here a l ittle late, but from listening to your statement and reading some of it I get the impression that  you have not made much progress. Am I right in this impression?Air. Stevenson. Well, I think-----
Air. Gross. I don’t mean you personally; I mean negotiators on behalf of this country.
Air. Stevenson. I think, Air. Gross, that  this is probably one of the most important , yet I think most difficult, in ternational negotiations tha t this country is facing because it does involve the interests of every country in the world. It  is not an area where many countries a t the present time have no interest;  they all have substantial interests in­volved. I t obviously is a difficult problem to try to find the necessary principles tha t will bring about general agreement, but I am not discouraged.
The educational process has advanced a very great deal from the time we basically s tarted about a year and a hal f ago. Although the Seabeds Committee of  the United Nations fo r some 4 years has been dealing with the  problem of the seabeds, it was not until the General Assembly in December of 1970 decided to call a comprehensive Law of the Sea Conference tha t countries began to address the issues in the context of arriv ing at an international agreement.
Air. Gross. You didn 't really expect very much from the United Nations in the first place, did you ?
Air. Stevenson. Well, Congressman Gross, I think tha t this can be one of the areas in which the countries comprising the United Nations can make most progress. In some respects it is like the  prob­lem we had  with civil aviation. Here is a functional problem that in many ways requires a generally agreed solution; it is terribly im­portant to have basic legal rules in this area.
It  is a tremendous problem. But, if we cannot make progress in this area, we are going to h urt not only the United Nations but inte r­national law and all our international relations generally. On the other hand, if we can make progress in dealing with these functional problems, I  think perhaps it can lead to a better atmosphere and a more businesslike procedure in other areas.
Air. Gross. Well, that is just fine. Again I have not gotten an answer to my first question about whether you really think  you made any progress. As far  as the United Nations is concerned, the only thing that I have found they have agreed upon in many years is the fact tha t they are bankrupt and need more money. They all seem to agree on that, but beyond tha t, I don’t know of much, if any, accomplish­ment on the part of  tha t debating society. I suppose you have to string along with it hoping for the best and fearing the worst.
What about the moratorium resolution ? You say in your statement on page 12 that  one of the strongest supporters  of  the  resolution did
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just tha t—in other words, claimed jurisdiction. What country extended 
jurisdiction? "What country are you ta lking about in that case?

Mr. Stevenson. I was talking about Brazil, which extended its 
terr itori al limits to 200 miles shortly thereafte r.

Mr. Gross. I thought you were perhaps speaking of Chile but it 
is Brazil tha t last year extended, or did they actually announce tha t 
they were extending thei r territoria l limits ?

Mr. Stevenson. In  the spring of last year.
Mr. Gross. Last year?
Air. Stevenson. 1971.
Air. Gross. I knew they contemplated it;  I didn’t know they  had 

served notice on the rest of the world tha t they had extended their  
terr itori al limits.

Air. Stevenson. They did.
Air. Gross. 200 miles.
AVhat are some of the other  current developments in the U.N. Com­

mittee tha t may further delay perhaps a 1973 convention or delay any 
real accomplishment on the part of the so-called convention?

Air. Stevenson. AVell, I think in the  first place there is clearly a real 
educational problem here. You asked me before whether I  thought we 
had made progress. We cannot make any progress until countries are 
able to appreciate what the problem is. Obviously there is always 
going to be a certain amount of suspicion in this area, so I think we 
have made progress in terms of countries beginning to identify  their  
interests and beginning to see tha t it  is importan t to everyone to have 
a solution. It  is not just a question of developed versus developing 
countries, but having certain minimum standards is the only way 
tha t you can accommodate the very real interests of all sides.

Air. Gross. AVell, is there to be a 1973 meeting, and if  so, where and 
what do you anticipate will come out of it ? Alore moratorium resolu­
tions or what do you anticipate ?

Air. Stevenson. Well, the General Assembly in December 1970 in 
fact did call a conference fo r 1973, but next fal l’s General Assembly 
can decide to postpone tha t Conference if they think there has not 
been sufficient progress. A t its recent meeting, the Seabeds Committee 
recommended to the U.N. Secre tariat tha t it reserve a period of 5 
weeks next spring and another period of 8 weeks in the summer which 
can be used e ither for the Conference or for more preparatory  work, 
and I  think tha t the General Assembly-----

Air. Gross. Y ou mean so the members can leave New York and go 
somewhere to a conference? Is this what you are saying?

Air. Stevenson. No decision has yet been taken as to where the 
Conference would meet. All other meetings to date have been either 
in New York or Geneva.

Air. Gross. Oh, I see. New York or Geneva. So you don’t know 
whether there is going to be a 1973 meeting or not; is th at correct?

Air. Stevenson. One has been called, but the General Assembly next 
fall has to decide the details.

Air. Gross. Is that  because they don’t have any money ?
Air. Stevenson. No, it is because they want to  see where we stand. 

As far as the United  States is concerned, we are very anxious to  go 
forward  with the Conference.

Air. Gross. H ow much time does it take to determine where you 
stand ?
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Mr. Stevenson. Well. I think  that this summer session will be very 
important.

Mr. Gross. Well, you don’t know that  you are going to  have a sum­
mer session.

Mr. Stevenson. Oh, yes, we will have a 5-week session this summer.
Mr. Gross. Where?
Mr. Stevenson. At the U.N. facilities in Geneva.
Mr. Gross. Is tha t a pretty good summer climate over there?
Mr. Stevenson. Well, it is better in the summer than in the spring.
Mr. Gross. Better there than in New York ?
Mr. Stevenson. Well-----
Air. Gross. Or Washington ?
Mr. Stevenson. Tha t depends. For  example, there  are certain ad­

vantages in facili tating  the attendance of more African representa­
tives.

Mr. Gross. Do you have to have some kind of a magnet to get the 
African delegates?

Air. Stevenson. It  is less expensive for them to send people to 
Geneva than to New York.

Air. Gross. Are they worried about tha t? They are not in the U.N. 
Have you read that series of articles about the cocktail pa rties in New 
York and who some of the best entertainers are ?

Air. Stevenson. I don’t believe I have, sir.
Air. Gross. You ought to read it.
Are the Africans helping to speed this thing up or are they dragging 

thei r feet? Are the large countries dragging the ir feet or the smaller 
countries dragging  their feet? Which is it?

Air. Stevenson. I think any generalizations are apt to be inaccurate. 
There are some African countries, I think  particular ly those that  have 
gotten into this question and studied it, that realize it is very much in 
thei r interests to move forward. Other countries may feel more in ­
clined to delay. I  th ink as f ar as we are concerned, for the reasons I 
pointed out earlier, we think tha t there really is not too much of a 
choice. Unless we really move effectively internationally , there will be 
a continuing increase in unilateral claims and it will be increasingly 
difficult to deal with the problems. So we hope tha t the more countries 
are educated and understand the problem, the more they will all agree 
tha t an international solution is the only solution.

Air. Gross. Are these extended negotiations having any effect and 
if so what kind of effect upon offshore oil and gas developments of one 
kind and another, offshore airport building and so on, th is sort of 
thing ?

Air. Stevenson. Well, I  think that  clearly in order  to have the sort 
of investment required for offshore mineral resource development, 
you need a stable legal regime. To the extent we can achieve such a 
regime, we will facilitate  such development.

Air. Gross. Tha t may be true but what is happening in the mean­
time to negotiations with respect to offshore oil development, and with 
respect to fisheries and so on and so forth ? The industry of fishing, is 
anything happening as a result of these prolonged negotiations? Are 
plans being delayed and negotiations in those fields delaved ? W hat is 
happening?
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Mr. Stevenson. Well , i t h as  been ou r v iew th at  techno logy is go ing  
fo rw ard and there fore  we th in k it  is im po rta nt  th at  we ar riv e at  an 
in ter na tio na l so luti on as prompt ly  as possible.

I  th in k in  th e f ishing area  the  f ac t that  we do ha ve a Law of the Sea 
Conference  in pro spe ct is to  a ce rta in  exten t a mo derat ing  influence.  
I t  enhance s the possibili ty of  ar rivi ng  at  prac tic al  in ter im  solu tions 
th at  look tow ard  a more g enera l so luti on l ater  on. Perha ps  the  prospect 
th at  we ha d th is  Conferen ce scheduled in 1973 made it eas ier to  arr ive  
at  a te ntati ve  agreement wi th Br az il on f ishing which is sti ll, o f course, 
subject  to rev iew by the  two Gov ernm ents .

Mr.  Gross. You m ean  t hat  Br az il is going  to  m iss the  op po rtu ni ty  
to seize our  fish ing  boats  as some o the r co unt ries  have been doing ?

Mr. Stevenson. I  th ink,  Congressman Gross , I  can not go into the  
det ail s bu t we did announce 2 weeks ago th at  a t en tativ e d ra ft  a gre e­
ment w ith  Braz il on a pr ac tic al s olut ion to the fish ing  problem ha d been 
sub mitted  to bo th G ove rnm ents fo r review.

Mr. Gross. W ha t is the  overal l organiz ati on  ? Is  i t t he  In te rg ov ern­
me nta l Mari tim e Consu lta tive Organiz ati on  ? In  as few words as you 
can  tel l me, fo r my edif icat ion wh at is the de ter mi nin g organiz ation  
insofar as  we are  concerned ? Is  th is an interna tio na l ma rit im e con sul ­
ta tiv e org aniza tio n ?

Mr.  Stevenson. No, C ongressma n Gross . W ha t we are  rea lly  t al k­
ing  abo ut here is a problem  th at  we wou ld have  wheth er or no t we 
had the Uni ted Nation s and wh eth er or no t we h ad  IMCO . Basically  
wh at we have here is a mul til ate ra l negotia tion among  the  cou ntr ies  
concerned and  the  q uestion  o f wh at so rt of  ins tit ut iona l str uc ture ------

Mr.  Gross. Who  composes the  In te rn at iona l Governmental M ar i­
tim e C onsul tat ive  Or ganiz ati on  ? O f what  is  th at  composed ?

Mr. Stevenson. We ll, th is  is composed of  a numb er of countries, 
ma rit im e cou ntr ies  and others , th at  are  intere ste d in developing con­
ven tions dealing  w ith  na vig ati onal prob lems. They have been pa rt ic ­
ular ly  active rec ent ly wi th resp ect to the question of oil pol lution 
fro m vessels.

Could I  finish my ans wer to  you r f irs t question?
Mr.  Gross. Sure.
Mr.  Stevenson. W ha t we are  tryi ng  to ar riv e at her e are  general  

rule s fo r the ocean th at  would be needed wh eth er or no t we had the  
Un ite d Na tions and wh eth er or  not we h ad  an y p ar tic ul ar  in sti tut ion al  
struc tur e. We  are  tryi ng  to  ar riv e at  th is  th roug h the  only  process 
we have since we d on ’t h ave  a leg isl atu re i nterna tio na lly —ag reed rules  
to govern 70 pe rce nt of the  w orld where we ju st don’t have such  agre e­
ment now.

Now the question of wha t sort of insti tut ion al  str uc tur e we are  g o­
ing  to  be able to use mos t effect ively  wi th th is  set of in ter na tio na l 
rule s is a separat e ques tion.  In  fac t man y countri es, and pa rti cu la rly  
our own, have suggested  th at pe rhap s it  is be tte r th at  th is in st itu ­
tio na l str uc ture  not be an in teg ral  par t of the Uni ted Nation s, th at  i t 
be separat ely  con stituted. So th is  is no t necessa rily  a Un ite d Nations 
quest ion.

Air. Gross. W ell,  w hat  t imetable  do you fore cast fo r the rat ifi cat ion  
of the  tre aty ?
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Mr. Stevenson. This will of course depend very much on what sort 
of requirements are imposed as to how many countries must rati fy 
before it becomes effective. I think this will-----

Mr. Gross. I guess I  will quit beating my wife, I  don’t know. You 
have no timetable for ratification?

Mr. Stevenson. I t is not enough to get a t reaty  adopted at a con­
ference. It  still is not effective law until it has been ratified by a suf­
ficiently large number of countries so tha t it comes into effect. It  is 
very impor tant not only to get it adopted at a conference but to have it become effective.

Now in the  past it has taken quite a number of years in some cases 
to get the number of necessary ratifications, but I think  the  interna­
tional community has got much better in this  respect. We had a prob­
lem on hijacking. The original trea ty dealing with hijacking, the 
Tokyo treaty, took 3 or 4 years to come into effect.

Mr. Gross. How long have you been at this ?
Mr. Stevenson. I am sorry.
Mr. Gross. How long have you been at this ?
Mr. Stevenson. Well, we have only been at this really—the first 

meeting was in March of 1971.
Mr. Gross. How much money have we spent on it ?
Air. Stevenson. Well, I could not give you the exact figures.
Air. Gross. Well, how much has Congress appropriated? Do you have any idea ?
Air. Stevenson. I don’t think tha t there has probably been a sep­

arate allocation but I will be glad to try to supplement the record in that  respect.
Air. F raser. Are you not able to draw on the general appropriation  

providing for international conferences?
Air. Stevenson. Yes, it is par t of the general so I  don’t know i f 

they could break it down.
Air. F raser. There has not been other than incidental ?
Air. Stevenson. No, this is par t of the international conferences 

appropriation  of the State Department budget.
Air. Fraser. Do we pay the salaries of any delegates especiallv for this purpose?
Air. Stevenson. No. At the present time we have no individuals 

who are not part of some Government agency. I happen to be the 
chairman of the Law of the Sea Task Force which has representatives 
of the agencies concerned. All of the  gentlemen at this table are part, 
of t hat  task force, but as yet we have not set up a separa te organiza­
tion that  does nothing but this conference.

Air. Gross. I guess tha t is all.
Air. Fraser. Air. Stevenson, let  me just finish with a few questions 

on the s traits problem and then I  would like to move to the resources.
Aly understanding is th at traditionally there are only about hal f a 

dozen st raits  in the world th at have been regarded as important stra ­
tegically. Is there  an option at least fo r us and perhaps fo r other major 
maritime countries to deal through bilatera l arrangements with coun­
tries so that the free tran sit concept would not necessarily be essential 
to preserve our freedom of movement?

Air. Stevenson. I think the difficulty with that approach, Air. Chai r­
man, is that, even if you were to assume, which I  do not believe is the 
case, tha t at the present time we could have tha t sort of bilateral
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arr angeme nt  with resp ect  to all the  st ra its th at  are  im po rtan t to us 
or may  become im po rta nt  to  us, t he re  is no way  o f insu rin g th at  such 
bil ate ral  a rra ng em en ts w ill con tinue, whereas  if  you have agre ed in te r­
na tio na l pr inc ipl es you are  no t dep endent on a conti nu ing  bi lat eral  
rel ationship.

Mr. F raser. I  un de rst and th at  las t November Ma lay sia  an d In do ­
nesia  issued a jo in t declara tion decla rin g th a t the M alacca Str ai ts  were  
not an in ter na tio na l waterway, based ap pa rent ly  on th ei r te rr itor ia l 
lim it of  12 miles  fro m each side whi ch wou ld eliminate fre e tran si t. 
Ha s th at  had  any  p rac tic al effect on th e mov ement of vessels ?

Mr. Stevenson. It  ha s ha d no p rac tic al effect so fa r.
Air. F raser. Has  e ith er  co untry  a lte red  i ts pos ition since that  tim e? 

In  oth er w’ords, is there any  change  fro m the  tim e they  made the  
decla rat ion  ?

Air. Stevenson. I  do n't  be lieve  the re  h as  been any  change  in terms  
of rules ap pli cab le to the s tra it.

Air. F raser. W ha t h as been t he  po sition of the  People ’s Re public o f 
Ch ina  on t hi s q uest ion?

Air. Stevenson. The Pe op les Republic of  Ch ina  of  course  pa rt ic i­
pa ted  fo r the fir st t ime in the discussions at  th e las t session and made 
some very  gen era l sta tem ents, inc lud ing  asso ciat ion of  ou r int ere sts  
wi th  those of the  Sov iet Union.  I  do no t recall th at  they  made any  
exp ress  statement s on th e st ra its  question.

Air. F raser. N ow ju st  tu rn in g fo r a moment to the  resources ques ­
tio n I un de rst and th at on the las t day  of th is  las t Pr ep ar at or y Con­
feren ce Ku wai t int rod uced a  new resolu tion  calling  f or  a mo ratorium  
on the  explo ita tio n of seabed resources pend ing  t he  est ablishm ent of 
an in tern at iona l reg ime.

Where does th at  reso luti on sta nd  and  does th e Uni ted State s h ave  a 
position on i t ?

Air. Stevenson. As I  men tion ed in our sta tem ent, th is  resolu tion  is 
no t unlike a resolu tion  wh ich the  Gene ral Assembly c onsidered in 1969 
whi ch we voted again st. As I  ind ica ted , we are  c once rned  th at  i f th is 
issue is discu ssed  ag ain  at  grea t len gth , th is  w ill prev en t pro gre ss to ­
wa rd a rr iv in g at  an agr eed  in ternat iona l solution to th is prob lem. We 
don’t feel th at  thi s sort of  r eso luti on is the  way to  deal wi th the prob ­
lem.

Air. F raser. AVell, is the re  not  some va lue  tho ug h i n ha ving  coun tries 
re frain fro m un ila tera l exte nsio ns or  claims th at  t he re  is an in te rn a­
tio na l agr eem ent? In  that  sense isn ’t a k ind  of s ta tus quo a rra ng em en t 
des irable  so as not to  aggrav ate  the  prob lem s of reaching  an ag reement ?

Air. Stevenson. I  thi nk  th at  ou r posi tion was indica ted  in  th e P re si ­
de nt ’s 1970 state ment.  W e feel th at  th e in ter na tio na l comm unity’s o p­
tio ns  can be p rotected  by  m aking  it  clear  th at an ything  th a t is done in 
th is  are a should  be sub jec t to the in ter na tio na l regi me th at is to be 
establis hed . On the othe r h and, we don’t  th in k it  is jus tifi abl e p endin g 
the establ ishment of th at  regime, to  say th at  no ac tiv ity  can  go on.

Mr.  F raser. AVell, a  par t of the resolu tion  as I  hav e it  in fron t of 
me would asse rt tha t, a nd  I  am quoting now :

All arrangements made or to be made for the commercial exploitat ion of the 
resources of the area prior to the establishment of the regime shall have no legal 
validity and shall not form the legal basis with claims to any par t of the area 
or its resources.
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Would t hat  state ment be con sistent w ith  ou r po siti on th at  any ex plo ­
ra tion  o r commercia l ac tiv ity  that  is ca rried  on wou ld be f ull y sub jec t 
to the esta blis hment  of the  in ter na tio na l regime an d th at  no pr io r 
righ ts  could  be asser ted that  would ca rry  for ward ?

Mr. Stevenson. W ell thi s, of course, will  dep end  on the na ture  of 
the interna tio na l regime th at  is ult im ate ly estab lished. In  the  proposal s 
th at  we have made  thu s fa r we did  con tem pla te ce rta in  in terim  typ e 
arr angeme nts  which would let  tech nology  move fo rw ard bu t which 
would, in effect, provide fo r prote cti ng  th e in ter na tio na l com mu nity’s 
in ter es t by req uirin g con formi ty to  th e pro vis ions t hat were  i ncluded 
in t hi s regime , Now obv iously th is  is also a ques tion  of w ha t tim e fr am e 
wo are  ta lk ing about.

Mr. Gross. Would the gent lem an yield  ?
Mr. F r aser. Yes.
Mr. Gross. D o I  un de rst and you supp or t an e xten sion  of  the  t er ri ­

to ria l li mi ts of the U ni ted  State s to 12 miles  at  sea ?
Mr.  Stevenson. We  a re  w illi ng  to  a ccep t a  12-mile te rr itor ia l sea if  

we can  ge t gen era l agreem ent  on th at  and also ge t agreem ent  to free  
tr an si t thr ou gh  in ter na tio na l s tra its .

Mr.  Gross. W ha t happens the n to the offshore oil and gas  rig hts 
insofar as the coas tal State s of the Un ite d State s are  concerned? 
Would those State s ge t 12 miles u nd er  th ose  c ircumstances?

Mr. Stevenson. We ll. Congressm an Gross, in some cases th e present 
sit ua tio n wi th respect to the  Co nti nenta l Sh elf  is disti nc t fro m the 
question of  t he te rr itor ia l sea gener ally because we are  a  pa rty to the  
Co nti nenta l S he lf Conventio n which gives coastal sta tes  r ight s beyond  
3 miles  out to  at  least 200 m eters. Now the ques tion  of  t he  respective 
righ ts  of the State s and the Fe de ral  Government  is som eth ing  th at  
has been in l itiga tio n and  is in lit igat ion today .

I  th in k it  has  been general ly th e position  of  the Fe de ral Govern­
ment th at  the  St ates ’ r ight s were lim ited to 3 miles, except  in t he  case 
of  some of fh°  Gu lf Sta tes  which ha d a diff erent his tor ic situ ation. 
So t he answer  to  you r qu estion would be th at  th e increase w ould  resu lt 
in increased F ed eral  as opposed  to S ta te  jur isd ict ion .

Mr. Gross. Did Texa s ge t 12 miles o r 10 or  what? Do you know ?
Mr.  S tevenson. I  believe  Texas g ot 9 miles .
Mr. Gross. N ine miles?
Mr. Stevenson. Yes.
Mr. Gross. They  wanted 12, did n’t they?
Mr. Stevenson. I th in k that is r ight , sir.
Mr. Gross. I f  I  remem ber t he  ac t that  was passed unde r the T ruma n 

ad min ist ra tio n—a nd,  I  believe,  he vetoed, d id n’t he?
Mr. Stevenson. I  don’t recollect.
Mr.  G ross. I  su pport ed  his  veto,  one of th e few t ime s I  voted fo r him 

or  w ith  him.
I  can tell  you one thi ng . I  am no t in favo r of  givin g the  coas tal 

sta tes  the righ t to offshore resou rces 12 miles out. Nor am I in fav or  
of  t ur ni ng  those  resources over the the  U nit ed  Na tion s or any  o the r— 
we h ave  a new in ternati on al  organiz ation  b ud ding  a nd  coming out of 
th is  committee. I  don’t know  when Mr. Fr as er  is goi ng to get  it  to 
the House floor. The World Fe de ralis ts wa nt fed era l reco gni tion  or ­
gan iza tion, and one w orld gov ernm ent . I  am not in fav or  of s ur rend er ­
ing  any of our sovereign  rig ht s to any  country  anywhere  aro und the 
world , big  or l ittl e.
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Thank you.
Mr. F raser. As I  understand our problem, it is to define sovereign 

rights  at this point.
Mr. Stevenson. That is one of the key problems. Of course the area 

tha t you and I were talking about is the area beyond, and of course in 
the past there has been no agreed regime a t all for t ha t area.

Mr. Gross. The area beyond what?
Mr. Stevenson. Beyond national jurisdiction.
Mr. Gross. Well.
Mr. Stevenson. I don’t think  there is any ditference between the 

Federal Government position and yours, Congressman Gross. I  th ink 
it is likely to be the Federal Government’s position that beyond 3 miles 
it should be Federal as opposed to State  jurisdiction except where there 
have been-----

Mr. Gross. Texas originally claimed 10 or 12 miles. One of the 
Texas Members of the House, questioned about this, said they could 
shoot their old cannon balls 12 miles. Of course that  was an impos­
sibility with the guns they had in the days when Texas was a ter ­
ritory , but the answer to tha t by this Texan was tha t they always 
shot their cannon with the wind.

Air. Pollock. Mr. Chairman.
Air. Fraser. It  seems to me th at gives you a new basis for deter­

mining that.
Air. Pollock, former Congressman.

STATEMENT 0E  HON. HOWARD POLLOCK, DEP UTY  AD MINISTRA ­
TOR, NATIONA L OCEANIC AND ATM OSPHER IC AGENCY

Air. Pollock. Air. Chairman, I would like to make several remarks 
in response to some of the queries of my distinguished former col­
league. Fir st the decision internationally in which the United States 
is engaged is completely separate and ap art from whatever  rights any 
coastal state would have to so-called U.S. waters or  ter rito rial  waters 
and I think  this would depend on amendments to the Submerged 
Lands Act.

Air. Gross. But you know, Howard, tha t would be the first thing 
with which we would be confronted.

Air. P ollock. It  may be but, it is quite a separate problem from the 
situation we are facing here.

Air. Gross. I know.
Air. P ollock. I  would like to go back to respond to your opening 

query. I th ink no one sitting  at this  table and Air. Carter  from Defense 
or Air. Stevenson from State or Air. Rat iner from Inte rior  and in my 
case from the Commerce Department have any illusions about the 
difficulty with which we are confronted in the  United Nations in this 
whole problem of the law of the sea; it is very, very difficult.

We have 91 nations, including Red China, and I  suppose if you had 
91 people from one church in one city in one State and in this one 
nation you would never get a total agreement. It  is a very complex 
thing and of course we have so many diverse interests. AVe have land 
locked and shelf locked countries versus those that have access to the 
sea. AVe have the developing nations versus the  developed ones. AVe 
have those with high technology versus the others tha t do not, those
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th at  hav e long d istance  fishermen  an d m erc hant f leets versus  those th at  
do not.

So there are  many problems bu t I  th in k the  answ er, and  certa inly 
Ja ck  Stevenson alluded to  it  befo re, is th at  the alt ern ati ve  is quite 
a bad one. I f  every na tio n sim ply  un ila tera lly  made decis ions on 
ex ten din g and  cla iming  pa ils of the ocean wi tho ut any  kin d of  an 
in ter na tio na l for um  to  con strain  thi s, ult im ate ly somewhere between 
30 an d 50 perce nt of wh at is now the gen era l seas of the high  oceans 
of  the world  would be tak en  up by claims o f na tions  and we th in k 
th at  t hi s is a  very  b ad th in g fo r str ate gic mili ta ry  purpose s, fo r com­
mer cia l purp oses , fo r our di sta nt  wa ter  fishermen, fo r the  m ining  in ­
tere sts.  So wh at we are  att em pt ing to do un de r very difficult circ um­
stances is to tr y  to  ar riv e at  some in ter na tio na l agreem ent  or consensus 
on how we can resolve t hi s on some kin d of  a un ifo rm  basi s and  stil l 
hav e the  righ t of  free dom  of tran si t th roug h the strait s.

Mr. Gross. Some of  the L at ins are  doin g t hat  by cla iming  200 miles 
at  sea.

Mr. P ollock. An d we di sagree  wi th this .
Mr. Gross. I  hope you would .
Mr. F raser. Mr. Stevenson, pe rhaps we could go back  to the  19G9 

Fe de ral  Asse mbly reso luti on which sou ght then  to dec lare  a mo ra­
torium.

First , they sought to  declare a m ora tor ium  beyond w ha t poin t?
Mr.  Stevenson. Well, th is was one of  the difficulties. They sim ply  

said beyond nat ion al jur isd ict ion and  th ey d id n’t say how fa r na tional 
jur isd ict ion  exte nded so obviously to a ce rta in  e xte nt th is  could mo ti­
vate claims of na tio na l jur isd ict ion to a conside rabl e exten t beyond 
the n exi sting limi ts because th en  th ere  would  not  be a ny pro blem wi th 
the  resolution.

Mr. F raser. There  ha d been th is un de rst an ding  th at  there  was a 
ri ght t o exp loit  seabed resources up to the 200 m ete r lim it.

Mr. Stevenson. Coas tal sta te sove reign r igh ts,  exclusive r igh ts.
Mr. F raser. Exclusive rights . Bu t to  the seabed, not to the whole  

of  the  waters .
Mr. Stevenson. That  is correc t.
Air. F raser. Ju st  to the  seabed. Now wh at  rel ati onsh ip did  th at  

concept  have  to th e 1909 resolu tion  ?
Mr. Stevenson. Well, I  th in k the concept  of  the resolution  was 

th at  it would ap ply in the are a beyo nd 200 meters  or  however  fa r 
beyond 200 m eters coastal sta tes  ha d a ri ght un de r the 1958 Con ven­
tio n to  exerc ise th ei r ju risdic tion. You  see, one of  the  problem s with the  
1958 Co nventio n was th at  it was perf ec tly  clear th at  beyond 200 meters , 
coastal  s tates ha d a r ig h t: i t went on to  use la nguage  t hat  in  the ad ja ­
cen t wa ters beyond 200 met ers  out to where explo ita tion could tak e 
place th e coasta l s tat e also h ad  r igh ts,  an d the re  has been no agreement 
as t o w here that  further  lim it w ould  be.

In  any even t, lea vin g th at  aside fo r the mom ent, the  idea was th at  
accep ting th at  the re w as some po int  beyon d which national jur isd ict ion  
could no t extend , there  should be no explo ita tio n pend ing  establish­
ment of the regi me in the seabed are a beyo nd nat ion al jur isd ict ion . 
The seabed are a beyond had been reg ard ed  as sub jec t to  th e regime of  
the hig h seas, and  the gen era l free dom  of  the seas pri nc ipl e is th at  
anyone may use the  high  seas as lon g as he does so wi th reasonable 
rega rd  to  uses o f the  high  seas  by  oth ers.
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In  othe r words, the resolu tion  was an at tem pt  to say  you can’t 
exerc ise a high  seas righ t in the are a beyond na tio na l jur isd ict ion .

Mr. F raser. Le t me see if  I  un de rst an d it. In  othe r words, the  
1969 resolu tion  sou ght  to cu rta il na tio na l ac tiv ity  beyond wh at,  the  
200 m ete r de pth ?

Mr. Stevenson. Bey ond  wherever  na tio na l juris dic tio n ended . Bu t 
I  th in k the po int  here is th at  it  is no t effective in cu rta ili ng  coas tal 
sta te act ivi ties un de r claims to coastal sta te juris dic tio n, because in 
fact  the  coastal sta te merely extend s its  na tio na l juris dic tio n and the  
resolu tion  app lies only in  an  undefined are a beyond  na tio na l ju ri s­
dict ion.  I t  was, on the contr ary , an at tempt  to restr ic t all  cou ntr ies  
of the  w orld from us ing  th ei r h igh  seas rig ht s in t he  area  beyond.

In  oth er words, before  th at  time, in the seabed area  beyond na ­
tional jur isd ict ion the basic pr inc iple involved was the freedo m of 
the  seas principle. Th e resolu tion was an at tempt  to cu rta il th at , and 
is not an at tempt  to cu rta il coastal  St ate claims to exclusive 
jur isd ict ion .

Mr. F raser. Now we vo ted ag ain st tha t?
Mr. Stevenson. We d id.
Mr. F raser. W ha t was the  v ot e; do you remember  ?
Mr. Stevenson. I t was sli gh tly  in excess of  two-thirds . How ever , 

there were  sig nif icant neg ative votes  a nd  a bste ntio ns.
Mr. F raser. N ow wh at is ou r view of  t he  legal effect of th at ?
Mr. Stevenson. We  hav e ind ica ted  th at we reg arded it  as a rec­

ommenda tion  to be taken in to a ccou nt, b ut  wi tho ut b inding  legal effect.
Mr. F raser. I s our pos ition based on th e idea th at  t he  Gener al As ­

sembly even wi th  a tw o- thi rds vote  does no t have the  au thor ity  to 
fas ten  the bi nd ing a rra ngem ent on th e w orld comm uni ty ?

Mr. Stevenson. Th at  is co rrect.
Mr.  F raser. I s there any dis pute abo ut th at  in te rp re ta tio n?
Air. Stevenson. Th ere  are  cou ntri es th at  tak e dif fer ent po int s of  

view on th at  question and there  are  also diffe rences in  point s of 
view as to wh eth er a pa rti cu la r reco mm end atio n is its el f merely  evi­
dence of  wh at is alr eady  the  law or an  at tempt  to impose a new 
law.

Mr. F raser. Ju st  a mom ent fu rth er . Are there persons expe rt in 
in ternat iona l law  who would arg ue  t hat  i t does h ave  a bind ing effect?

Mr. Stevenson. There are  some who so a rgued and of course it  can 
dep end  on the pa rti cu la r reco mmendation. Obv ious ly, the U.N . Gen­
era l Assembly , wi th resp ect  to ce rta in  ma tte rs,  is given unde r the  
ch ar te r the righ t to make bind ing  decisions, ce rta inly  wi th  respect 
to a numb er of  the housekeep ing  ma tte rs,  elec tion  of officers, and 
th ings  of  th at  na tur e. We  also took  th at  positi on wi th  respec t to the  
Namibia  m andate because in  that  a rea  th e Gener al Asse mbly was a ct ­
ing  as a successor unde r the Leagu e of Na tions ma ndate , bu t th at  
wi th a dif ferent  k ind  o f act ion  from  one like th is.

Air. F raser. N ow tu rn in g to wh at is ac tua lly  ha pp en ing , are there  
act ivi ties going on inv olv ing  a  l icense o r pe rm it or  some gr an t of  a u­
th or ity fro m the U.S . Government  to any of  ou r commercial  en ter ­
pri ses  th at  wou ld come wi th in  the alleged  proh ibi tio n of  the 1969 
resolu tion ?

Air. Stevenson. Dr.  Vincent AIcKelvev, who is the di rector  of our  
Geological Surve y in I nter io r, rep or ted  to  the Seabeds Co mm ittee th at
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as fa r as the deep  seabeds are  concerned , ac tiv itie s hav e been  lar ge ly
explo rator y in na tur e, lar ge ly in the are a of  developing technolo gy.
Th ere has no t been comm ercia l pro duction  a s such wi th resp ect to  the
mining of  manganese  nodules fro m th e deep  seabed. Th ere  h ave  been
sta tem ent s th at  th is could be expected by t he  end  of th is  decade, but
to d ate  the re  has n ot been commercial  productio n as such.

Mr.  F raser. Now on the assum ption th at a comm ercia l enterpri se 
wa nte d to p roceed w ith  the  ex plo ita tio n o f nodu les on th e abyssal floor 
bed, which would fa ll outsid e of ou r c laim  of exclusive  nati onal ju ris­
dic tion, would such an en ter pri se  r equir e any kind  o f a license  o r p er ­
mit fro m our Government  ? *

Mr. Stevenson. I t  h as been our pos itio n in  the  pa st th at  since th is 
was an  exercise of a h igh seas r ight , no  license o r permit as such would 
necessa rily  be required.  Now obvious ly there are  ce rta in  othe r con­
sidera tion s, some of  w hich as y ou are  un doubted ly aware  ar e invo lved  *
in some le gis lat ion  th at  has been introduced in  both th e Sen ate and the 
Hou se look ing to ce rta in  p rotect ion  of  U.S . i nte res ts a nd  do ing  cer tain 
oth er thi ngs. I  wou ld pr ef er  s ince we are  c onsidering t hi s leg isla tion  
wi thi n the executive branch  not to  comment on it fu rther  because we 
sti ll h ave  not re ach ed a conclusion a bou t it.

(A copy of  the executive branch  pos ition on th is leg islation  in the  
for m of a le tte r to  the Senate In te rior  Com mit tee was subseque ntly  
sub mi tted fo r th e r ecord and fo llo ws :)

Department op State,
Washington, D.C., May 19, 1972.Hon. Henry M. J ackson,

Chairman, Commit tee on Inte rior and In sular Affairs,
U.S. Sena te, Washington, D.C.

Dear Mr. Chairma n: In response to your let ter  of Jan uary 12, 1072 and in 
accordance with  our inte rim reply of Jan uary 21, 1972, thi s le tte r presents  the 
views of the  Executive Branch on S. 2801, “A bill to provide the Secre tary of Inter ior  with  author ity  to promote the conservation and order ly development of 
the har d mineral resources of the deep seabed, pending adoption of an int er­nat ional regime the refo r.”

Fundamenta l to the Preside nt's  Oceans Policy, announced in his May 23. 1970 statement, is the desire  to achieve widesp read inte rnational agreement on out­standing Law of the Sea issues, in order to save over two- thirds of the ea rth ’s 
surface from national conflict and rival ry, protect it from pollution,  and put  it to 
use for the benefit of all. It  is central  to all our nationa l inte res ts involved in the 
Law of the Sea Conference that  the world agree on a  tre aty  which will p roperly  accommodate the many and varied uses of ocean space, including the seabeds. *Negot iations  have been actively underway in the UN toward this end since March, 1971.

To date, the  progress of preparatory negot iations  h as not met our expecta tions.
It  appea rs to us tha t many natio ns share our view th at  an early  conference which
will produce a widely acceptable tre aty  is in mankind's  best inte rest . Neverthe- 9
less, the  UN Seabed Committee has been so far unable successfully to cope with
some of the  obstacles  th at  have been placed in its  path by relatively fewcountries.

As you know, at the 24th General Assembly in 19G9, a resolu tion commonly 
known as the “Moratorium Resolution” was passed despite  significant “no” 
votes and absten tions. The Resolu tion purpor ts to prohibit exploi tation of the resources of the area of seabed and ocean floor, and the subsoil thereof,  beyond 
the limi ts of nationa l jurisdict ion, pending the estab lishm ent of an intern a­
tionally agreed regime for  the  area.  The United States is not legally bound by this  Resolution, although it is required to give good fai th consideration  to the Resolution in determ ining  its policies.

In his May 23. 1970 Oceans Policy Statement . Preside nt Nixon indica ted that  it is neith er necessary nor desirable  to try  to ha lt exploration  and explo itation  
of the seabeds beyond a depth of 200 meters during the  negot iating process. He
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also called on other nations to  join  the U.S. in  an  inte rim policy and  suggested t ha t 
all perm its for  exploration and exploitat ion of the seabeds beyond 200 meter s be 
issued subject to the  inte rna tional  regime to be agreed  upon. He sta ted  that  the 
regime should include due protectio n for the integrity of investments made in 
the in terim  period.

At the end of the March, 1972 meeting of the UN Seabeds Committee, Kuwait, 
suppor ted by 13 countr ies, proposed a “dr af t decision” which would have 
extended  the Moratorium Resolution  to all activities aimed at  commercial 
exploi tation.  This  “dr af t decision” has  been defe rred  for discussion to the July  
meeting of the UN Seabeds Committee. The introduction  of the  “dra ft decision” 
followed c riticism of S. 2801 (identical to H.R. 13076) by a number of countries 
both on the grounds of the Moratorium Resolution, and because  of potenti al

• prejudice to the  Law of the  Sea negotia tions. Inh ere nt in thi s situ atio n is the 
poten tial for a renewed debate which could both delay and adversely affect the 
atmosphere for  progress toward a timely Law of the Sea tre aty  th at  would solve 
the difficult a nd complex issues under negot iation in an equitable manner.

We do not wish to make the treaty  negotiations more difficult. Issues such as
* those ra ised  by the “d ra ft decision” pu t fo rwa rd by Kuw ait, should not be allowed 

to disrupt these negotiations.
By the  same token, it  is nei ther possible nor  desi rable for the  U.S. and other 

industr ially advanced count ries to inhibit technological growth. We a re a majo r 
consumer of the meta ls which will be derived from manganese nodules found on 
the deep ocean floor. We are  also in need of new supplies  of energy. However, 
our hopes for  the  success of these negot iations dic tate th at  we approach the 
question of inte rim mining  cautiously. We mus t consult with  other countries— 
those whose nations, like ours, are  beginning to pay serious atte ntion to the 
commercial possibilities of seabed mining—and those countries  whose long-range 
Law of the Sea objectives might be dele teriously affected if deep ocean mining 
begins under a uni late ral ly estab lished regime. A timely and  successful Law of 
the Sea Conference will depend on the willingness of many countries  to accom­
modate each other’s objectives.

The General Assembly has already  decided to convene the  Law of the Sea 
Conference in 1973, subject to review a t thi s fa ll’s General  Assembly session. 
Thus, if the re is progress in the  Committee and the  Conference is held as sched­
uled, the re would app ear  to be reasonable  prospects for  achiev ing timely mul ti­
latera l agreem ent.

For  these  reasons we are  not  prep ared  at  thi s time to sta te  a position on S. 
2801. We realize , however, th at  we cann ot indefinitely postpone doing so on 
legislation of this type and we will watch the  developments in the  summer ses­
sion of the UN Seabeds Committee  and  the  UN General Assembly session 
this fal l very closely, and consu lt with  other nations  on thi s matt er  and  with 
indu stry  and other inte reste d members of the public, in orde r to help us  ev alua te 
our position. We will report to you aga in on this  mat ter in the  fall.

The Office of Management and Budge t advises th at  f rom the  s tandpo int of the 
Adm inist ration’s program there is no objection to the  submission of this  report. 

> Sincerely,
J ohn  R. Stevenson,

Chairman, Interagency Laic of the Sea Task Force and Legal Adviser .

Mr. Gross. How fa r out does New York haul its garbage before they 
*. dump it? Do they do this without authorizat ion of the Federal

Government ?
Mr. Stevenson. They have in the past, but this particular problem 

you a re talking about is one t ha t we are very much concerned with. 
There has been some dumping  legislation under  consideration and 
there is also a proposed treaty relating to dumping where we are at­
tempting to  control dumping throug h control in the por t from which 
a vessel tha t plans to dump leaves. This is one of th e areas where I 
think  we are going to get some answers pret ty quickly.

Mr. Gross. How far  out do they go now, do you happen to know ?
Mr. Stevenson. I  believe it  is somewhat beyond 12 miles but I am 

not sure.
Do you remember, Jared?
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Mr. Carter. No.
Mr. Gross. Does that account for the high water in the Atlant ic ?
Mr. Stevenson. Well, certainly there has been a problem in that  

area, Congressman. We are all appreciative of tha t.
Mr. P ollock. Mr. Chairman, I just wanted to respond to your ques­

tion before with Jack. I think  general ly any legislation which would 
come before the Congress would really be to protect one company 
from another company within the United States rathe r than giving 
them any kind of an interna tional authority . But as Jack says, we are 
trying to consider a number of the measures now within the adminis­
tra tion; one of them is S. 2801 and the other in the House is H.R. 
13076. I think  on the high seas I would assume that it is the general 
feeling of the United States th at they would have freedom to do what 
they want subject to any international agreement we might  enter 
into.

Mr. F raser. I understand that  you have the question of the legisla­
tion under study now by the executive branch and I  am not try ing  to 
push you for it. You cannot give me the  answers today, but I am 
trying to find the legal context in which the whole issue arises.

As I unders tand what you are saying, in the absence of legislation 
a company out in the  deep seas or beyond our claim of national juris ­
diction a t the  present time can go unrestra ined insofar at least as our 
Government is concerned.

Mr. Stevenson. Subject to reasonable regard  for other uses of the 
area.

Mr. Fraser. Bu t that  is their problem; that is not our Government’s 
problem.

Mi-. Stevenson. We are concerned that  our citizens do comply with 
the internat ional law requirement of reasonable regard  for other 
uses.

Mr. F raser. But from what Mr. Pollock says, a part  of the reason 
tha t legislation is being proposed is to  identify the relative rights of 
commercial ventures which might come into conflict with one another.

Mr. Pollock. Domestic.
Mr. F raser. Yes.
Mr. Stevenson. If  I could be completely clear on it, I think that  I  

should re fer to a letter  I  wrote to the Inte rior Committee of the  Sen­
ate th at as fa r as the  international  situation is concerned we feel th at 
there is a righ t pending establishment of an international regime to 
exercise high seas freedoms. The question of the U.S. control over its 
citizens in this  pa rticu lar exercise of the high seas freedom is not  all 
tha t clear. Obviously there are many areas where we control. Obvi­
ously it depends how they do it. We have control over our flag vessels 
throughout the world. But th is is a new problem, and although we feel 
the international side of it is clear, it is not tha t clear what the do­
mestic legislative side of it is.

Mr. Fraser. Well, presumably if we enacted legislation we could 
control the activities.

Mr. Stevenson. We certainly could because we are able to control 
the activities of our nationals wherever they may be. There is jurisdic­
tion based on nationality throughout the world.

Mr. F raser. Now just to make sure I understand, the moratorium 
of 1969 voted by the General Assembly and presumably the resolution 
by Kuwait tha t I referred to earlier do not deal with  any exercise of
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rights tha t we would claim lie within our national jurisdiction. They 
are not purporting  to restrict the right s th at may flow from the 1958 
convention but only activities tha t would fall ouside of the 1958 con­
vention, wherever tha t line happens to be.

Mr. Stevenson. It  depends which 1958 convention. They are not 
purportin g to restrict  coastal state exclusive sovereign rights  with 
respect to resource exploitation under the 1958 Continental Shelf 
Convention. They are purporting to restrict all states’ exercise of 
rights in the area beyond tha t coastal state jurisdiction. They are in 
effect attempting to regulate high seas rights.

Now there is a dispute obviously as to  the extent of high seas free­
doms, but they are purportin g to restrict  what we believe are our exist­
ing legal rights  under high seas principles.

Mr. F raser. Taking i t a step furthe r, in the absence of legislation, 
if the U.S. national goes out into the  deep seas and he begins to mine 
nodules, then they might run into an argument with someone else 
whose position might be grounded on the U.N. General Assembly 
action of 1969 and then somebody might have to adjudicate tha t 
conflict.

Mr. Stevenson. Yes.
Mr. Fraser. All right. I can understand that. But supposing now 

the United States were to enact legislation tha t specifically licensed or 
purported to affirmatively give nationals a rig ht or to confirm it, then 
tha t legislation would appear  to come up against the 1969 General 
Assembly resolution. I s that  right?

Mr. Stevenson. Yes. Of course, in addition to the moratorium prob­
lem, you could have the problem of a conflict between our nationals ’ 
use of tha t area and use of tha t area by nationals of another state. 
Then you would have the tradi tional question of accommodation of 
uses under the reasonable regard principle applicable on the high 
seas.

Mr. Fraser. I understand tha t but if we were to enact legislation 
that , in a sense, affirmed the r ight  of a U.S. national to go out in the 
deep seas, that legislation on the face of it would appear to run  against 
the 1969 General Assembly action. Is tha t so ?

Mr. Stevenson. There would be certainly a conflict between tha t 
and what the resolution purported to do.

Mr. Fraser. And is it also fair  to say th at there is substantial senti­
ment in the interna tional  community tha t the exercise of rights in 
these deep sea areas in the  face of the 1969 resolution might increase 
the difficulties of the in ternational regime ? I am not asking for your 
opinion but only as to what others think.

Mr. Stevenson. Certainly a number of statements to tha t effect 
were made both in 1969 and more recently.

Mr. Fraser. Presumably these are among the considerations tha t 
the executive branch is looking at in attempting to evaluate.

Mr. Stevenson. We are undertaking comprehensive consideration 
of the effect of this legislation.

Mr. Fraser. Well, there are more questions tha t we could go into but 
I think  this is a good beginning today and I think you have done 
a good job of identi fying the progress in the talks. There appear to 
be substantial problems tha t have yet to be solved but we hope to 
provide a continuing forum here if we can, to identify these issues.
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Mr. Stevenson. I t would be very helpful to us and we welcome it.
Mr. Fraser. Well, thank you very much.
Do you have any further  questions?
Mr. Gross. No furth er questions.
Mr. F raser. I didn’t mean to cut off any of the  other  witnesses here. 

Any comments on any of these points tha t we have covered?
Well, thank you.
At  this  point without objection we will place in the record a state­

ment of the proposed Law of  the Sea Conference by Robert Cory on 
behalf of the Friends Committee on Legislation.

(The statement follows:)
Sta tem ent  of R obert Cory on Beh al f of th e  F rie nd s Comm ittee on 

Nation al  Legisla tion

My name is Robert Cory. I am dire ctor  of William Penn  House, a Quaker 
Center in Washington, and  a consultant on United Nations Affairs  for  the 
Friends  Committee on Natio nal Legislat ion. I am test ifying today on beha lf of 
the  Friends  Committee on National  Legislation. While this Committee is widely 
represen tative of Friends  throughout the United States, it  does not attem pt to 
speak fo r all Friends.

The concern for the peaceful development of the  resources of the  deep seas is, 
however, closely rela ted to the Quaker’s historic  testimony on beha lf of world 
orde r and justice. Wha tever the dive rsity  of views among Quakers on the 
means of achieving peace, the re is  a wide consensus on the need fo r strengthening 
ins titu tions which express the princ iple of the worldwide brotherhood of man.

The policy sta tem ent  of the  Friends  Committee calls for a fundamental break­
through by estab lishing “new or reorganized United Nations commissions or 
agencies in specific area s w ith real  power, acceptable control, dependable revenue 
and, where  a ppropria te, effective means for  peaceful enforcement .” The Law of the  Sea Conference will deal with  thre e of the fou r ma jor  areas in which the 
policy statem ent ca lls fo r act ion: the seas and the seabed, environment  and world 
resources. Hopeful ly the conference might  influence the fou rth  a re a : arms con­trol and  disarmament.

In  dealing  with the  seabed we base our testim ony on the  fifteen principles 
unanimously adopted in 1970 by the  United  Nations General Assembly in “The 
Declaration of Principles Governing the  Seabed.” The Declarat ion affirms that  
as “a common her itage  of  mankind,” the  seabed and its  resources are not subject 
to appropr iation by s tate s or persons, but  ra ther  through intern ational coopera­
tion must  be used to promote economic just ice and must be pro tected from pollu­
tion. Such goals require the estab lishm ent of an intern ationa l regime. Hopefully 
such a regime can  be achieved th rough a Conference on the  Law of th e Sea sched­uled to t ake  place in 1973.

t h e  unit ed  st at es  draft  tr ea ty

As a step toward the real ization of these principles, we support the basic pro­
visions of the United  St ates  D raf t Seabed Treaty, subm itted  to the United  Nations 
on August 3, 1970. First, we see its  proposals for an effective international regime 
for the oceans, as a vita l step toward world order with ju stice . I t would provide an 
opportunity for nations to work toge ther  to solve problems that  no nation alone 
can solve. This exi>erience, in turn, could be applied  to the crucial task  of con­
troll ing the  “mad momentum” of the arms race. Might not  the negot iations  on 
the  seabed be the point  of break through to the solution of mankind 's deadl iest peril, the th re at  of nuclear war?
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EFFEC TIVE STRUCTURE AND POWERS

We see in the United  States Dr aft  Seabed Treaty of August, 1970, many posi­
tive features . We like the tri pa rti te  s tructu re of the proposed Intern ational Sea­
bed Authority, because it would help balance  tl ie inte rest s of different groups of 
nations , and be a reasonable means for att ain ing  “jus t government.” We approve 
the Tribuna l with its powers to sett le disputes, to imi>ose tines and  assess dam­
ages. and to withdraw licenses. We approve the way decisions are  to  be made by 
the Council : a system of concurrent majorities which would p rote ct both the de­
velop'd  natio ns and the developing nations.  We like the direct  source of revenue 
from roya lties  or licenses g ranted .

Second, we generally approve the United States Dr aft  Seabed Trea ty proposal 
tha t much of the royalty  income from the trus teeship zone and all income above 
operating  costs from the deep sea zone should go to an inte rna tional  fund for 
assisting  the developing nations, to be divided between internatio nal  and regional 
development organizatio ns. We hope that, par t of these funds could go to suppo rt 
national efforts f or environmenta l protect ion.

PREVENTING OCEAN POLL UTION

Third, we approve the United States Dr aft  Seabed Treaty proposal th at  the 
Internatio nal  Seabed Resources Authority  should have real  power to estab lish 
stan dar ds for preventing  pol lution in th e in tern atio nal  area includ ing the trustee­
ship zone, and for seeing that  contract ing par ties enforce those standa rds . We 
would hope that  coastal natio ns w’ould thereby be encouraged to adopt similar  
standard s fo r ocean a reas  under the ir jurisdic tion.

BEYOND TH E PROPOSED UNITED  STAT ES DRAFT SEABED TREATY

Fourth, while we suppor t the United States Draft  Seabed Trea ty as a p ract ical 
accommodation between present inte rest s of coastal  nations and the intern a­
tional community, we would pre fer direc t internatio nal  juri sdictio n over the en­
tire  seabed (beyond a narrow coastal zone of national  ju risdic tion),  and we would 
prefer broader authority  for environmental protection. Therefo re, we recommend 
consideratio n in  th e Law of the Sea Conference of broader internatio nal  pollution 
controls, over ocean dumping, run off from the land and air  ivollution. The United 
States Draft. Trea ty should be viewed as a minimum ra ther  tha n a maximum 
negot iating position.

A GREAT OPPORTUNITY

We believe that  the United Nations Resolu tions rela ting  to the seabed and the 
1970 United States Dr af t Seabed Trea ty char t a bold new course toward the 
achievement of peace and  justice. How often does a gene ration have such an op­
portunity  to crea te new patte rns  where  nationa l and world inte rest s work to­
gether? Congress should express its dete rmination  that  this gre at opportunity 
not be lost.

Mr. F raser. This meeting of the subcommittee stands adjourned.
(Whereupon, at 4:08 p.m., the subcommittee adjourned.)

S0 -0 71 — 72---- - 3





LAW OF THE SEA AND PEACEFUL USES OF THE 
SEABEDS

TUESD AY, A P R IL  11,  19 72

House op Representatives,
Committee on Foreign Affairs,

Subcommittee on I nternational
Organizations and Movements,

ashington^ D.C.
The subcommittee met a t 2:10 p.m., in room 2255, Rayburn House 

Office Building, lion . Donald M. Fraser (chairman of the subcom­
mittee) presiding.

Mr. F raser. Today the subcommittee will continue hearings on 
law of the seas and peaceful uses of the  scabeds. Yesterday we opened 
this series of hearings with testimony from the executive branch. We 
learned a great deal about the official U.S. position concerning the 
planned 1973 law of the seas conference and heard a report on the 
progress to date in the meetings of  the U.N. Seabeds Committee.

Today we are pleased to have as our witnesses Mr. John G. Lavlin, 
attorney  at law; Mr. North cutt Ely, attorney  at law; and Professor 
Gary Knight, Campanile Charities  professor of marine resources 
law, Louisiana State Universi ty Law Center, Baton Rouge, La. 
Mr. Laylin  and Mr. Ely have broad experience in international  law 
and are recognized as experts on law of the seas and the seabeds 
question in the United Nations. Although they are appearing today 
as individuals not representing any organization or interest group, 
we hope to draw upon Mr. Layl in’s expertise on exploitation of 
minerals in the seabeds and Mr. Ely ’s special competence concerning 
petroleum questions.

We will hold our questions until a fter all three witnesses have made 
thei r statements so th at we may then address our questions to them 
as a panel.

Mr. Laylin, will you begin, please.

STATEMENT OF JOHN G. LAYLIN, ATTORNEY AT LAW, 
WASHINGTON, D.C.

Mr. Laylin. With your permission I will read my statement because 
I want to be careful  not to overstate or understate.

Mr. Fraser. Fine.
Mr. Laylin. My name is John G. Laylin. I  am a member of the Bars 

of the Distr ict of Columbia and New York State  and of committees 
on the law of  the sea and deep seabed of the  following associations: 
American Bar  Association. American Society of Internat iona l Law, 
Inter-Am erican Bar Association, and In terna tional Law Association. 

(3D
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I  have  att ended as an observe r a num ber  of the  mee tings of  the 
Un ite d Na tions Seabed  Committee. Th e issues under discussion  are  
many and are  complex. The re are com pet ing  inte res t gro ups wi th in  
the Un ite d State s as well as wi thin the Un ite d Nations.

By the  way,  at  a meetin g of the  In te rn at iona l Law Associa tion  at  
the  Ha gu e 2 years ago so man y people w anted to s peak that  we were a ll 
lim ited to 5 minutes . Mr. El y and I were lim ited  each to 5, Jo hn  
Stevenson was lim ited  to 5, M r. Olmstead was lim ited to 5. T hen the  
Ru ssi an  wante d to spe ak and he asked fo r 20 minutes and they said , 
no, everybo dy is lim ited to 5 minutes , and he was qui te annoyed 
because he said  the  Americans  had 20 minutes . I  spoke  t o him and I 
said to him  later,  “D id n' t you see how we cance led each  oth er ou t?"

I  am full of admi rat ion  fo r the  hig h-m ind ed and  pa tie nt  pe r­
form ance of the  Am erican  rep resent atives  to the  committee. The y 
have listened fa ith fu lly  to the  rep res entat ion s made by the  different 
domestic  groups  and by the  diverse forei gn  gro ups and are  conscien­
tiously seek ing accommodations th at  are  trul y in the  best inte res ts 
of m ank ind .

The law fi rm to  which I belong, C ovington & B urlin g, advises c lients  
th at  have  long  m ined  c opp er on lan d and which are  now  inte res ted  in 
reco ver ing  from  the  deep seabed nodules  conta ining  manganese , cop ­
per , nickel, and  cobalt. 1 shall  confine  my stat ement  to the issues 
affecting the  recovery  o f min era ls from the  seabed b eyon d the  a rea  of 
coasta l stat e jur isd ict ion  and  speak from  the  view poin t of the ha rd  
min era l ind ust ry.  I have no special qua lificati ons  to  a ddress  myself to  
the  oth er issues which complicate the work of our represe nta tive s.

The Un ite d State s is an im porte r of all four  of these metals . Ou r 
economy and our defense posture require a rel iab le source of supplie s 
from abroad . The recen t exprop ria tio ns  of Am erican-c ontrolled 
cop per  mine s in Af ric a and South  Americ a make it  imper ative th at  
we promote orderly  develop men t of the  min eral  resources of the

th at  have  tak en over pri va tel y owned minin g con­
cessions  a rc giv ing  every  ev idence of a det erm ina tion to obs truct such 
developmen t. The y are  join ed by cer tain  petroleum exporting  coun­
tri es  which ap pe ar  also to want to limit com peti tion  with  thei r 
produc ts.

The discussions in the  United Nations Seabed Committee and in 
the  General Assembly confirm th at  man y sta tes  th at  export  min era ls 
wan t to preven t, or  at least  cu rta il,  recovery  by anybody of  the  re ­
sources of the  deep seabed. To achieve thei r goa l, the y seek to  dela y 
agreem ent  as long  as possible . Th is the y do by pro lon gin g discussions, 
engagin g in procedura l wrangles and dem and ing  an int ern ational 
au thor ity , con trolled  by the same majo rity th at  now run s the  G eneral 
Assembly , that  w ould  have  the exclusive righ t to  engage in recove ring 
the  resources of the  deep  seabed. Even were the  na tur al  resou rces 
im po rting  countr ies  willing fo ag ree to th is—and the re are man y th at  
are  not,  inc lud ing  the  Un ite d Sta tes . France,  the  Un ite d Kin gdom , 
and  the  U.S.S .R.—the result  would  be no pro ductio n. The  regime  
would not be  wo rkab le.

I f  there  is not to be an  agreem ent , the n w ha t ?
Th e cou ntr ies  th at  want no com pet ition fro m the  strate gic  p rod uct s 

of the  seabed answer  th at  the  pr inc ipl es of  in ter na tio na l law here to-

deep  seabed. 
The cou ntr i



fore recognized have been modified by recent votes in the General 
Assembly to prohibit exercise of the freedom of any state to recover 
from the deep seabed the mineral resources found beyond the area of 
coastal state jurisdiction.

'Fhe right to recover resources from the sea beyond the area of 
coastal state jurisdiction has been universally recognized. The Honor­
able Phil ip C. Jessup, until recently a member of the World Court, 
testifying on November 8, 1971, before the Special Master appointed 
by the U.S. Supreme Court in United States v. Maine, quoted with 
approval from the statement of the Rapporteur of the 1950 Inte rna­
tional Law Association’s Committee on Rights to the Sea-Bed and its 
Subsoil:

* * * no-one in practice  is p repared to as ser t t ha t the mineral o r other  resources 
to be obta ined from the sea-bed and its subsoil by such development  are resources 
belonging to the  community of nations , which no s tat e or indiv idual  can or may 
appropr iate . Such sea-bed and subsoil resources  have alway s found an owner, in 
spite  of the view of many writer s that  the seabed and its subsoil are  “res com­
munis.”

And there can be no doubt that  internatio nal  law has sanctioned such appro­
pria tion , even though it  is in conflict with  the  idea of “res communis.”

The debate before the adoption of the 1958 Convention on the Con­
tinental Shelf  was whether the concept of res communis prevented a 
state from acquiring  an exclusive right to mine in areas beyond its ter­
ritorial sea. It  was not questioned that any state and every state had 
the righ t to explore and exploit bevond the territo rial sea unless and 
until an adjacent coastal state acquired by its activities some special 
right.

Then T quote from other authorities which I trust can go in the pro­
ceedings but there is no point in taking the time here although I th ink 
they fully support this point.

(The quoted material follows) :
F. V. Garcia Amador, a member of the  Internatio nal  Law Commission when 

it engaged in the preparatory work for the 1958 Conventions, in his book entitled  
“The Explo itation and Conservation of the  Resources of the  Sea” (1963), stated :

“The dominating principle of the regime of the* terr ito ria l sea was the  sov­
ereignty of t he coastal state . The dominating principle of the regime of the high 
seas, on the  other hand, was the freedom of the seas, involving the right of all 
Sta tes to use and exploit  its resources. This right was based on two premises. 
Firstly , the  resources in question were regarded as res communis in that  they 
were not liable to appropr iation or exclusive use and explo itation by any single 
Sta te.” (p. 2.)

Mr. Laylin. The principle bad been settled by the Permanent Court 
of International Justice in the Lotus case. The Court recognized that  
in the absence of a positive rule of prohibitive international law a 
state may act in the in ternational oceans at its discreation.1

1 T he  S.S . Lot us , Ju dgm en t No. 9, Se ptem be r 7, 192 7, Vol.  I I,  Wor ld Cou rt  Rep or ts , 
p. 20 (1 92 7- 32 ) : A ,

“F a r  fro m la yi ng  dow n a ge ne ra l pr oh ib iti on  to  th e effe ct th a t  S ta te s may  no t ex tend  
th e  ap pl ic at io n of  th e ir  la w s an d th e ju ri sd ic tion  of th e ir  co urt s to  pe rson s, pro pe rt y an d 
ac ts  ou ts id e th e ir  te rr it o ry , it  leav es  them  In th is  re sp ec t a wi de  m ea su re  of  di sc re tion  
wh ich  Is on ly  lim ite d in ce rt ai n  ca ses by pr oh ib iti ve  ru le s ; as  re ga rd s o th er  ca ses, ev ery 
S ta te  re m ai ns  fr ee  to ad op t th e pr in ci pl es  which  it  re ga rd s as  be st  an d mo st su itab le .

• • • » • • •
“I n  th es e ci rc um stan ce s,  al l th a t can be re qu ired  of  a S ta te  is  th a t it  sh ou ld  no t ov er st ep  

th e lim it s which  in te rn ati ona l law plac es  upon  it s ju ri sd ic tion  ; w ith in  th es e lim it s,  it s  ti tl e  
to  exercise  j u ri sd ic tion  re st s in  i ts  s ov er ei gn ty .”
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The argument now advanced by delegates of some copper and oil export ing countries assumes tha t the countries tha t voted in the General Assembly in 1969 for a morator ium on deepsea development thereby created law binding upon all countries—even those countries tha t abstained or voted against. Thus a proposed decision introduced during the closing hour of the March 1972 Seabed Committee hear­
ing asserts that, by a resolution adopted by the General Assembly in December 1969, “pending the establishment of an interna tional regime for the sea-bed area, states and persons, physical or juridica l, are bound to refra in from all activities of exploitation of the resources of the area.”

I was not able to be here yesterday, but I understand tha t John  Stevenson reverted to this Kuwait resolution tha t was discussed in the meeting yesterday.
This was not the  view held at the time the Moratorium Resolution *was considered. One of its sponsors, Ambassador Amerasinghe of Ceylon, stated (presumably as a reason for  adoption) tha t of course it was not legally binding. It  is, as the Legal Adviser of the State Department noted, “recommendatory and not obligatory .”
During the debate on the Moratorium Resolution, Ambassador Amerasinghe (Ceylon) commented:
In  o th er  wo rds , th e effect , a t th e mo me nt,  is pu re ly  psycho logic al.  Thi s d ra f t re so lu tio n will  ha ve  no lega lly  bind in g eff ect wha tsoe ve r.  I f  a m or at or iu m  is fin all y es ta bl is he d th e sto p wou ld ha ve  to be ta ken  to d ra f t a co nv en tio n or  an  in te rn ati onal ag reem en t.
Tn other  words, these countries are in number 88 that voted in favor.A lot of them voted because i t didn’t mean anyth ing and then this Kuwait resolution of last Thursday refers to it as a binding engage­ment tha t we have already entered into. Our Legal Adviser. John Stevenson, who testified yesterday noted tha t it was only recom­mendatory and not obligatory.
Those who voted for it are free to follow their own recommendation, and those who did not agree wi th them are free not to follow it.
By the way, Brazil aftQr voting stated its jurisdiction  extended 200 miles.
Some delegates of the mineral exporting countries add the argu­ment tha t with the recognition by delegates in the General Assembly tha t the seabed resources are a heritage of mankind, every state has «renounced its righ t to recover its fair  share until consented to in an interna tional convention ratified by the other states. There has, of course, been no such renunciation.
There now exists a convention on the  high seas, signed April 29, *1958, and now ratified by the United States and 48 other countries.Under  this, each par ty is bound by formal agreement to refra in from subjecting any pa rt of the high sens to its sovereignty, but each remains free to exercise the freedom of the high seas “recognized by the general principles of international law.” The only limitation is tha t this right “shall be exercised bv all states with reasonable regard to the interests of other states in the ir exercise of the freedom of the high seas.”
The representatives to the United  Nations of the  United States and of other nations have again recognized tha t no state should claim soveignty over the floor of the sea beyond the recognized limits of coastal state jurisdic tion; they have recognized that the benefits should be shared f ai rly ; bu t no representa tive has agreed and no U.S. repre-



sen tat ive  lias h ad  th e au thor ity  to agree th at  these resources s hould  be 
tak en off th e mark et fo r any  purpose , much less fo r the s pec ial benef it 
of a few fav ore d nations—to wit,  the  sta tes  th at  hav e more mi neral  
resources th an  they  themselves pu t to use.

By  the  way,  thi s very  subcommittee h as m ade  it  clear th at i t does n ot 
intend  to  be bound by a ny of  our  de lega tes t o the  U ni ted  N ations, the y 
are  bound on ly by  a tr ea ty  th at  is ra tifi ed b y th e U ni ted State s w ith  the 
advice and consent of the  Sen ate.

The tac tics of delay and insis tence upon t he  una cce ptable  wil l con­
tinue  so long  as i t is believ ed t hat  th is will  fo res tal l d eve lopment o f the  
miner al resou rces of the seabed. A seabed c onvent ion  can be agree d to 
and will, I believe,  be agreed  up on once the mineral  im po rti ng  nations 
make  it  c lear th at  they are  n ot going to be deprived of th ei r ri ght to 
recover th ei r fa ir  share  of the  mineral  resources of the  deep  seabed. 
Sho uld  the Un ite d State s renounce its  righ t an d the righ t of its  na ­
tional s to proceed now to  deve lop the  known po ten tia l of  the seabed, 
should  it  f ai l to imp lem ent  pro posals to proceed now before  t he  Con­
gress , there wil l in every prob ab ili ty  be no acceptable seabed 
convention.

A lit tle  bit like o ur  discuss ions in GATT  w ith  th e Fr en ch  where  we 
ma intain ed th at  these b order t axe s we re a v iol ation  o f t he  G ATT  con­
vention  and the y wou ld ta lk  w ith  us an d the y would  t al k wi th us and 
the y would t al k wi th us b ut  the t alks  d id n’t g et any where  unt il we im­
posed th at  10-percent s urcharg e and t hen the ta lks beg an to ge t some­
where. I t  is  my  posi tion t hat  the  sam e t hi ng  is going  to  h appen in the 
seabed. As lon g as  they  th in k we ar e g oin g to h ave  our hands t ied  th ey 
are  go ing  to go on de lay ing  and de lay ing  and c omp lica te the  th in g and 
make demands , bu t once the y see th at  the  Un ite d State s a nd  Jap an  and  
West G erm any  and  E ng land  a nd  th e R uss ians who are  now p repa ring  
them selves to do th is are  n ot going to let our  hands be tie d the y will  
get  down to  business. Now, we a re in f av or  of a c onvention j us t as much 
as any bod y is, a nd  we thi nk  th e way to do it  i s no t to have ou r hands 
tie d and  let  them  tal k us to de ath .

I f  there is no conven tion  and no leg islation fo r orde rly  develop ­
ment, the oceans will  become, as th e Pres iden t concluded in  his  
mem orab le sta tem ent of  May  23, 1970, “a n are na  of un restr ained ex­
ploit ati on  and conflic ting  ju ris dic tio na l claims.” He  cal led  fo r nego­
tia tio ns  of  a trea ty  to  gover n ex plo ita tio n beyond a de pth of 200 
mete rs. He  reco gnized th at  “th e nego tia tion of such a complex t re aty 
may take some tim e.” That  was  the  underst ate me nt of  the year. He 
added,  “I  do not , however , believe it  ei ther  necessary  or  des irable  to  
tr y  to  h al t e xplor ati on  and  exp loi tat ion  o f t he  seabeds b eyo nd a depth  
of  2C<0 me ters du rin g the ne go tia tin g process.”

The P resid en t then  cal led “ on othe r na tions  to join  the  Un ite d State s 
in an in ter im  policy” to assu re orderly  develop men t of  the resources 
of  th e deep  seabed pend ing  agreement  on the  p rop ose d t reaty.

Th e tim e has come fo r th e Un ite d State s to  complete and pu t int o 
effect the in ter im  pol icy call ed fo r by th e Pres iden t. I f  it  does and 
makes clear it does not prop ose to be held down lik e Gu lliver by a 
web of soph ist ry,  t he  voice of  o ur  d elegat ion  in the second commit tee 
will  be heeded and  pro gress towa rd  an  acceptable  conven tion  will  at 
las t begin .

Th an k you,  M r. Chairma n.
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(The att achm en t to th e w rit ten s tatem ent fo llo ws :)
Committee  on th e P eaceful Uses of the Sea-Bed and the Ocean F loor 

Beyond th e Limits of National J urisdiction 
DRAFT DEC IS IO N, K U W A IT

Recalling General Assembly Resolution 2574(D) XXIV which declares that  pending the  es tablishmen t of an  internatio nal  regime for  the sea-bed area sta tes  and persons, physical or juridica l, are bound to ref rain from all activitie s of exploitat ion of the resources of the  area ;
Bear ing in mind the provisions of the  Declarat ion of Principles contained in General Assembly Resolut ion 2749 XXV which decla res th at  the area  shall not be subject to app ropriat ion by any means by States or persons, na tur al or ju ri ­dical, and th at  no Sta te shal l claim or exercise  sovereignty or sovereign rights over any pa rt  the reo f; and  th at  no Sta te or person  shal l claim, exercise or acqu ire rights  with respect  to the  area  of its  resources incompatible with the inte rna tion al regime to be establ ished and the  principles of the De cla rat ion ;Gravely concerned over the evidence adduced  before Sub-Committee 1 which revealed th at  a number of nations, organizations  and  consortia were alrea dy engaged in operational act ivit ies in the a re a ;
Having noted the assurances that  some of these  companies or consortia were engaged in exper iments  and were not acting as a commercial en ter pr ise :Recognizing that  scientific research and expe rimental activities in the area  are  necessary for the  development of technology and the  promotion of the explo ration of the  area and  its  resources;
Decides in conformi ty with  the provisions of the two aforecited  resolut ions to call upon all Sta tes engaged in activities in the sea-bed area to cease and desis t from all commercial activitie s therein and to refrain from engaging directly or through the ir nationals in any operations aimed at  the commercial exploi tation of the are a before the estab lishm ent of the  regime.Also decides that  all arra ngemen ts made or to be made for  the commercial explo itation of the resources of the area prior to the estab lishm ent of the regime shall have no legal validity  and shall not form the legal basis  for any claims with  respect  to any part of the  are a or its  resources.
Mr.  F raser. Tha nk  you very  mudh, M r. Laylin. Th at  is a very h elp ­fu l sta tem ent .
Ou r next  witn ess is Mr. E ly.

STATEMENT OF NORTHCUTT ELY, ATTORNEY AT LAW, 
WASHINGTON, D.C.

Mr. E ly. Than k you, M r. Chairma n.
W it h  you r p ermission  I  wo uld s ug ge st  th a t th is  st at em en t be p ri nt ed  in f ul l in  the  record.
Mr. F raser. W ith ou t Objection, the  s tat em ent w ill be inse rted  in the record  a t th is point.
(The  w rit ten sta tem ent f ollo ws: )
Statement of Northcutt Ely, Counsellor at Law, Washington, D.C.

I am honored by the  Committee’s invi tation to testify. The assigned subject is the Nation’s seabed policy in relat ion to our petroleum supplies. In accepting the  invitation , I made it plain, and must rei tera te, that  I do not appear here representing anyone. The views that  I shal l sta te are  my own, those of a con­cerned citizen.
I am concerned because of the grim pictu re presented by our coun try’s energy gap. This is the imminent discrepancy between demand, th at  is, the quantit ies of fuels required to sus tain  an acceptable standard  of liv ing and desirable levels of employment, and supply, the quantit ies of fuels avail able  from secure sources at costs acceptable to the Nation’s economy. The Secretary  of the Interior has well said tha t, to the extent  t ha t energy is unavailab le, the work which it would otherwise have done m ust  be foregone. This concern is sharpened by a growing



conviction that  the Nation’s policy with respect to seabed minerals has been on 
a wrong course, which, if persisted in, will substantially weaken the energy re­
source potential of the United States.

i.

This administration’s seabed policy, as formulated in the dra ft trea ty which 
it tabled as a working paper in the U.N. Seabed Committee, relates to three geo­
graphical ar ea s: the continental margin of the United States, the continental 
margins adjacent to other coastal States, and the abyssal ocean floor. As my 
subject today relates particularly  to petroleum, it is identified primarily  with 
the continental margins, and the extent  of the jurisdiction tha t the coastal States 
now have, or ought to have, in these areas. We are to discuss the limits of 
national seabed jurisdiction on the continental margins, and the possible inter­
action of international interests in these areas.

The problems of limits of national seabed jurisdiction were identified ad­
mirably in a statement by Professor R. R. Baxter, Counselor on International  
Law to the U.S. State Department, in a statement on Janua ry 20, 1972. He sa id : 

", ..  Sta tes are likely to find themselves negotiating on the basis of their 
own answers to a rather  specific set  of questions. For example, on the com­
plex problems of limits, a State will find it necessary to answer the follow­
ing questions:

“1. What specific rights does it  need and want off its own coast? In  o ther 
words, what autho rity should be conferred on coastal States generally?

“2. What right does it want regarding similar areas off the coasts of 
one or more other States? Put  in somewhat different terms, what authority 
should be denied to coastal States generally or be made subject to specific 
conditions and requirements?

“3. What rights does it wish to confer on interna tional or regional orga­
nizations and to derive as a member of such organizations? What will be 
the authori ty of in ternat ional or regional organizations to regulate, review, 
or coordinate the exercise of authority by coastal States, flag States, and 
other States?

“4. To what extent may the rights regarded as needful by a State be 
shared with other States or organizations, so th at jurisdiction may be exer­
cised not exclusively but concurrently?

“5. What priorities  does it attach to obtaining each of these rights?”
I would answer these questions as follows, as to American national interests, 

particularly those of the petroleum consum er:
1. As to the American coast.—The United States, in my opinion, now has ex­

clusive sovereign rights to explore and exploit, and, of course, to prevent all 
others from exploring or exploiting, the mineral resources of the submerged 
portions of the continent which are prolongations of the land terri tory  of the 
United States, irrespective of depth of water or distrance from shore. These 
righs extend to, and are limited by, the outer limit of the continental margin, 
including the continental shelf and slope, and tha t portion of the continental 
rise which overlies the junction of the continental land mass with the rocks of the 
abyssal ocean floor. These are inherent  rights, attributable to the sovereignty 
of the United States over the adjacent land territories . The Convention on the 
Continental Shelf did not originate them, but it articu lates them in the form 
of a declaration of exclusive sovereign rights out to a depth of 200 meters and 
beyond tha t limit to wherever the depth of the superjacent waters admits of 
exploitation. The trava ux perparato ires of tha t Convention, as well as its leg­
islative history in the U.S. Senate, make it clear that the so-called exploitabili ty 
criterion was added on the demand of the 20 American States to assure their  
continued exclusive seabed jurisdiction over the whole continenta l terrace, 
shelf and slope, down to the greates t depths. I shall not take the time to 
argue these legal points now, but will annex a discussion of them to my testi ­
mony as an appendix. The rights tha t the United States ‘‘needs and wants” 
off its own coasts are those which it now has, as I have described them, and 
nothing less. The energy gap which confronts this country, our dependence on 
our offshore petroleum in even partially closing tha t gap. and the danger in­
herent in dependence on unreliable foreign sources of oil. make this the only 
answer which is compatible with national security and the health of the na­
tional economy. I remarked earlier  tha t energy’ denied us means work and 
revenue foregone. It also means a deepening of the balance of payments deficit
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to pay for impor ted oil. As I point out late r, we face an energy gap which may force  the importation of as much as 57 percent of our petroleum supply by 1985 and  the outlay of $25 billion annually  to pay for it. There is thus  only one answer  to Professo r Ba xte r’s first question.
2. Professor Bax ter's second question is, wha t righ ts does this coastal Sta tewant regarding similar areas off the coasts of other States?— We must and should recognize the same rights  in others that  we ass ert  for  ourselves. It  is fa r better,  fo r the American consumer, that  the t erms on which American industry explores and develops the resources of a foreign  continenta l margin be stated  in the varied term s of the laws of a large  number of coas tal Sta tes competing with one ano ther for the  investor’s capital, than tha t all continental margins be controlled by a single governmental monopoly, t ha t is by a single inte rnat iona l agency which is crea ted by treaty , and is dominated by the  objective of ext ract ing from the consumer all th at  the traffic will bear, in the form of costs added as taxes , royalties, produc tion sharing, and direct free ride  part icipation in profits but not risks. All of these ideas have been well art icu lated in the United Nations  debates unde r the general heading of “resource management.” As to Professor Ba xte r’s altern ate  phrasing, “what authority  should be denied to coastal States *genera lly or be made subject to specific condi tions and requirements,” the  answeris that  coastal States cannot be compelled to renounce the  exclusive  righ ts that  the  Inte rna tional  Court  of Just ice  has declared them to possess, but, as a m atter of enlightened self-in terest,  coastal States ought  to be willing to agree  on stan d­ard s to prevent pollution, to respec t competing uses of the environment, and. hopefully, on norms of f ai r play which assure  security of tenure  to the investor, and. hopefully again, to agree  on the  princip le of compulsory sett leme nt of dis­putes  with foreign investors, and  boundary disputes with  one another.3. The third question asked  is wha t rights does i t (the United Sta tes in our case) wish  to confer  on inter national or regional organisations, and to derive therefrom?— Wh at autho rity  shall such organiza tions have to regu late review, or coordinate the  exercise  of autho rity  by coastal States,  flag States , and other  Sta tes?  Speaking now of the continental  marg ins, in my opinion the  only functions th at  an internatio nal  organ izatio n ought  to have are  those involving estab lish­ment and enforcement of agreed  stan dar ds relatin g to pollution abatement, pro­tection of the  environment, respec t fo r competing uses of the sea, and th e formula ­tion of regu lations (for  volu ntary adoption), designed to prevent waste. Quite ano the r organ izatio n ought to have funct ions relatin g to obligatory settlement of d isp ute s: The  Inte rna tional  Court of Justice with respec t to boundary d isputes  between States,  the World Ban k’s arb itration  mechanisms for the  settlement  of dispu tes between a Sta te and nationa ls of another  State . Perhap s still another  organizat ion ought to receive and disburse wha teve r amounts the coas tal States can be induced to pay out of the ir petroleum revenues into  internatio nal  funds for the  assistance of less developed countries.4. The fou rth  question  posed is:  To wha t extent  may the  righ ts regarded asneed ful by a Sta te be shared w ith other States or organisations,  so th at jurisdic­tion may be exerc ised not exclusively but concurrently?—My answer  is that  the United States should continue to exercise all of its  present powers over its continental marg in exclusively, and not concurrently with  any inte rna tion al *organ ization whatever.  It  is not necessary, indeed it would be suicidal, to reounce these sovereign powers to some internatio nal  agency, as was once pro­posed. and to receive back delegated powers, limited to those enunciated in atrea ty. Everything is wrong with  that  premise, sta rting  with the  dichotomy between the interests of th e American consumer in obtaining an abundant supply *of petroleum a t reasonable  cost, free  of every restr aint  of t rade, and the  opposing interests of an internatio nal  organization charged  with  the  task of getting out of the consumer all th at  the  traffic will bear, under the euphemism of “resource management.” Disputes over the meaning of a document are  absolute ly certa in when the same words are  agreed  to by nego tiato rs representing inte rest s in violen t collision, and such disputes, under the same proposal, would be deter­mined by a special trib unal dominated by interests opposed to those of the United  States.  All acceptable limitat ions on American author ity  over the  Amer­ican continen tal margin, including, if we wish, a dedica tion of money to assi st the less developed countries, can be accomplished  in the form of voluntari ly incu rred  servi tudes  on the American title,  not by renunication of that  tit le and the acceptance back of a con trac tua l right of occupancy of what once was our own.

5. The fift h question asked is: What prior ities does it (the  United States)  attach to obtaining  each of these rights? Safeg uard ing (not  “obtaining”) righ ts



39now existing  in the Amer ican contine ntal marg in should be by al l odds the most important objective of Am erican seabed mineral policy.I invite  your attention  in more detail  to the Amer ican energy crisis that  overhangs the Am erican  economy.
i iThe sombre petroleum supply and demand equation can he stated in a few words. The Secretary of the Inte rior ’s publ ished est ima te1 is tha t even if  popula­tion increases only 15 percent by 1985, demands fo r energy in all  form s w ill double by that  date. By  year 2000, population will  have added only another 15 percent to the 1970 figure, but the demand for energy will be three times that  of 1970.2 Even the most optimistic foreca sts of the contribut ion from nuclear energy and coal put the major burden on oil and gas, a combined percentage of about 76 percent in 1970, 65 percent in 1985, 61 percent in 2000.3 Only coal is in abundant supply, but its conversion into gas and liquid substitutes for petroleum pose huge tech­nical , and environmental problems. The  domestic reserves of higher grade uranium will fa ll short by a third or more of meeting the cumulative demand for nuclear energy to the year 2000, unless the breeder reactor is perfected,4 as we must believe that  it will. Nevertheless, the environmental problems posed by nuclear power p lants are enormous, and nuclea r power cann ot be substituted  f or fuels required by automobiles and tractors.There is no foreseeable likelihood that  onshore domestic production of oil and gas can meet the projected demand fo r these fu els. It  is not doing so now, and the equation is sure to worsen. As to g as, the ratio of known reserves to annua l pro­duction had falle n to 14/1 at  the end of 1970.5 * I f reserves continue to be discovered and develoited at only present rates for the next eight years, then by 1980 less than two-thirds of the demand for gas can be met by domestic supplies.0 There is difference of opinion as to the extent  to which the discovery rate can be turned upward again , and by what incentives. Some e xperts believe that there is enough domestic undiscovered gas to last  out the present century (this is not very lon g),  but they add that  40 percent of this is offshore.As to petroleum, the Secr etary’s report says : 7“W ithin  the probable range of futu re U. S. oil requirements, one conclusion seems obvious. With out a major positive change in our domestic oil finding and producing efforts, the Unite d State s will  become increasingly dependent on other nental She lf, in its report of December 21, 1970, came to the correct conclusions, tar sands could contribute to our domestic self-sufficiency, but before these sources can begin to make signif icant contributions we may become dependent on foreign sources for as much as ha lf of our oil supplies. This  estimate of depend­ence assumes that  we w ill be able to maintain our oil production near its present level. Some industry analysts  have questioned our abil ity to sustain these rates. The less optimistic an ticipate a decline o f some 30 percent in production from 1970 to 1985.“ An estimated 2.8 trilli on barrels of crude oil and more than 200 billion bar­rels of natu ral gas liquids  occurred originally  in place in the earth within » the United  State s and its offshore areas. About ha lf of these resources are off­shore, and of this portion, about ha lf are in water depths greater than 200 meters. However , only 171 billion barre ls of crude offshore and 246 billion on­shore are estimated to be recoverable under current technological and economic conditions—once they have been found. . . . Proved reserves of crude oil and » natu ral gas liquids, both on and offshore, amount to 39 billion and 7.7 billionbarrels, respectively. Included are 9.6 billion barrels  of crude oil reserves on Alask a’s North Slope which will  not be available unti l adequate transportation fac ilit ies  are developed. Reserves  in the Lower 48 Stat es continued their de­cline of recent years. About 4 b illion barrels of  petroleum liquid s were produced in the Unite d State s las t year. The ratio of reserves to production in the Lower 48 States  has fallen to about 8.8 for crude o il.”The rate o f discovery is declining. The Secretary  s ay s: 8

1 U ni te d S ta te s E nerg y : A su m m ar y review , U.S . D ep ar tm en t of  th e  In te ri o r,  Ja n u a ry  
1972.

2 Zd .,p . 17.
3 7rf., p. 2ft. ta bl e 2.
4 7 d. ,p . 2ft.
B Zd.,p.  3ft.
3 Z d., p. 3ft.
7 I d. , p. 45.
8 Id. , p. 49.



. Only some 30 wildcat  wells were needed to find a significant field in the late 1040’s;  the number of wells required had near ly doubled by 1960, and this trend has not been reversed. The importance of finding large  fields becomes ap­paren t when it  is noted that  las t yea r 63 percent of U. S. product ion was from only 264 g ian t fields. There are  over 35,000 oil fields in the United States. These same giant fields hold 21.7 billion barrels  of proved reserves, about 70 percent of the N ation ’s tota l exclusive of the  Alaskan North Slope.”
There are  m ajor technical and environmental difficulties in  the way of provid­ing sub stitutes for petroleum from oil shale, ta r sands, and  the liquefac tion of coal, and for na tur al gas from gasification of coal. It  is clea r that  for the fore­seeable fut ure  the energy gap must  be petro leum imports, on an increasing scale incompatible wi th the na tional security.
The National Petroleum Council, a t the Sec reta ry’s request, is a t work on a repo rt on the United States Energy  Outlook. The Council’s Inte rim Report (November 1971), covering the period to 1985, came to the conclusion tha t whereas  in 1970 domestic sources of energy supplied  near ly 88 percent of U.S. consumption, by 1985 this  percentage would decrease to about 70 percent, and we would be dependent on foreign  sources for  near ly 30 percent of our  energy, unless drastic  and probably costly steps are  und ertaken  to expand domestic production. More disturbing , unless there is a dramatic increase in the rate of domestic petroleum discoveries  or development of substitu tes, it is estimated th a t our dependence on foreign oil will increase from 22 percent in 1970 to nearly 57 percent in 1985, and our dependence on foreign gas will increase from a litt le over 4 percent to more tha n 28 percent.
There are grave  nationa l dangers in any such dependence on foreign oil and gas. There have been at  leas t a dozen major res tric tion s on foreign oil supplies in the las t decade or so. Examples are  Mossadegh’s seizure of foreign properties in Iran, which shu t off that  source for thre e years ; the closure of the Suez Ca na l; the wa r in Ni ge ria ; natio nalization in Algeria ; the  blowing up of the Trans-Arabian pipe line;  collapse of Indonesian production during the  Sukarno regim e; the Libyan Government's  cur tailmen t of production, and so on. And para llelin g the  thr ea ts to the qua nti ty are  the continuing upward pressures on cost of foreign  oil to western consumers. The Organ ization of Petroleum Ex­port ing Countries (OPEC) now embraces countries  which hold two-thirds of the world’s proven reserves and supply 85 percent of the  crude oil consumed in Wes tern Europe and Japan.  It  is an organ ization dedicated to obtaining for its members the highest possible income from oil product ion. Its  successes to date need no elaboration.
Until this year, 1972, the United  States, despite the fact  that  its proven re­serves  (39 billion bar rels ) were less tha n 7 percent of the  world’s total (575 bill ion) , had one short-range trump card: We had a shut-in potential, that  is. a potentia l rat e of produc tion in excess of current daily  produc tion rates , which could be called upon for emergencies, as it  was during the  criti cal closure of the  Suez Canal. American consumers have not been at  the  complete mercy of foreign governments. Today, th at  excess potential has all but  disappeared. Sub­stanti ally all American fields a re producing  at  or near the ir maximum efficient rat es  of production.
It  is consequently impossible to exaggera te the importance  of the untapped petroleum reserves of the American continenta l marg in to our natio nal economy and  our nationa l defense.
Note again the Int eri or Department’s es timate , previously quoted, that  about ha lf of the crude  oil and na tur al gas liquids that  occurred origina lly in place with in the United States and its offshore areas was located offshore, and. of this offshore portion , about hal f is in water  depths gre ate r than 200 meters. Applying these  ratios to the Secreta ry’s es tima te of the recoverable offshore re­source, 171 billion barre ls, it would follow tha t the stak e of the American people in the petroleum resources of the  continenta l marg in seaw ard of the 200 meter depth line is about 85 billion barrels  of probable  recoverable reserves . This is over twice the  total qua nti ty of the  presently proven reserves , onshore and off­shore, 39 billion barrels.
There has been considerable discussion in the United Nations of a 200-mile zone, as a limi t on coastal Sta te’s resource jurisdiction. The U.S.G.S. estimates th at  the  petroleum resources of the  American continenta l margin seaward of this 200-mile line exceed 40 billion bar rels.9 This is about equal  to the  total of all presently  proven American reserves, onshore and offshore,
9 Memorandum, Nov. 5. 1971. Ass istant Chief Geologist for Marine Geology to the  Staff Ass istan t for  the  Undersecreta ry.



41

The National Petroleum Council has estim ated 10 th a t:
“Within less than  five years, technology will allow dril ling  and  explo itation 

in water  depths up to 1,500 feet (457 me ters ). Within ten years technical ca­
pability  to dri ll and produce in wa ter  depths of 4,000-6,000 fee t (1,219-1,829 
meters)  will probably be att ain ed.”

h i

In the ligh t of these facts,  the Sena te’s Special Committee on Oute r Conti­
nen tal Shelf, in its  repo rt of December 21, 1970, came to the correct conclusion, 
in my opinion, about American seabed policy. It  sa id:  Pp. 29, 30:

“Whatever renuncia tion might  be intended to be made thro ugh  the  adop­
tion of a fut ure  seabed trea ty, no renuncia tion should be perm itted to be 
made which in any way encroaches  upon the heart  of our  sovereign righ ts 
unde r the  1958 Geneva Convention. We cons true  the  heart  of our sovereign 
righ ts under the 1958 Geneva Convent ion* 11 to consist  of the  following:

“ (1) The exclusive  owership  of the mine ral estate  and sede ntary 
species of the e nti re continenta l margin ;

“ (2) The exclusive  right to contro l access for  exploration and ex­
ploitation  of the enti re continenta l margin; and

“ (3) The exclusive  juri sdictio n to fully regu late and contro l the  ex­
ploration and exploita tion of the na tur al resources of the  entire  con­
tinental margin.

“Regard ing the  proposal suggesting renunc iation of the  he ar t of ou r 
sovereign rights, we have thre e objec tions:

“ (1) The offer to renounce our sovereign righ ts beyond the  200-meter 
isobath could cas t a cloud on our  present titl e to the  resources of our con­
tine nta l m argin;

“ (2) The renuncia tion of our sovereign rights  to the  resources of our 
cont inen tal margin beyond the 200-meter isoba th in no way guaran tees the 
willingness of the  int ern ational community to redelegate function ally to 
us the same righ ts we would renounce,  and

“ (3) Our sovereign rights  to explore and exploit  our cont inen tal margin, 
although reafiirmed by the 1958 Geneva Shelf Convention, are nevertheless 
inherent righ ts which have vested by virtue of the n atu ral extension benea th 
the  sea of ou r sovereign land  t err itory.  Our sovereign rights  to the  resources 
of this area are  not dependent upon the acquiescence and approval  of the 
internatio nal  community. To renounce these inheren t righ ts and  to ask that  
they be r eturned  in pa rt to us merely requests the inte rna tional  community 
to give us that  which, ipso facto  and ab initio, is righ tful ly ours to begin 
with.”

I subscribe  to these  conclusions.

CONCLUSION

To sum up, I would make fo ur po ints :
1. With respect to the American continen tal margin , we should stand on our 

righ ts under the Cont inental Shelf Convention, reassert the policy of the  Tru man  
Proclamation, and ass ert  that  the exclusive juri sdic tion  of the United States 
under the  Convention and under custom ary law extends to, and  is limi ted by 
the  extent of, the submerged cont inen tal land mass which constitu tes a pro­
longat ion of the t err itories of the United States.

2. Pre sident  Nixon’s five commendable principles of seabed policy—the  collec­
tion  of sub stan tial  mineral roya lties  to be used for inte rna tional  community  
purposes and the estab lishm ent of general rules  to prevent unreasonable  inter­
ference with  other uses of the  ocean, to protect the ocean from pollution, to 
assure  the  inte grity of investments and compulsory settl eme nt of dispu tes, can

Pet ro le um  Re so urce s Und er  t he Ocean  Fl oo r : R ep or t of  t he N at io na l Pet ro le um  Co un cil  
to  th e Sec re ta ry  o f th e In te ri o r.  M arch  1969. p. 8.

11 [C om m it tee’s no te ] “A rt ic le  IV . Se ct ion 3, Cl au se  2 of  th e  U ni te d S ta te s C onst itu tion  
de lega tes to  th e Co ng ress  th e powe r to  dis po se  of al l p ro per ty  of  th e  U ni te d S ta te s.  All  
ri gh ts  spe cifi ed in  th e 1953 O ut er  C on tine nt al  Sh el f Lan ds  Act , an d in  th e  1958 Ge neva  
Co nv en tio n on th e Con tinen ta l Sh el f a re  th e pr oper ty  of  th e U ni te d S ta te s.  Th e de si gn a­
tio n of  th os e ri gh ts  co nst it u ti ng  th e  h eart  of  ou r so ve re ign ri gh ts  is In no way  In te nd ed  
to  be an  ex hau st iv e de sc ript io n of al l of th e pro pe rt y ri gh ts  po sses sed by th e pe op le of  th e 
Uni te d S ta te s in  ou r co ntinen ta l mar gi n.  As we In te rp re t A rt ic le  IV , Se ct ion 3, Claus e 2 
of  th e Uni te d S ta te s Con st itution , re nu nc ia tion  of an y of th e ri gh ts  re fe rr ed  to  in  an y of 
th e af or em en tio ne d la w s wo uld re qu ire an  A ct  o f Con gr es s.”
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all be s tated  in a concise protocol to the  existing Convention on the Continenta lShelf, stripped of rhetoric  about “renunciation ” and “trusteeship .” As to wha tconstitu tes “substantial mineral roya lties ,” I would say th at  10 percent of theUnited Sta tes governmental revenues from are as seaw ard of the  12-mile zonewould be generous. Congress, in my opinion, should not approve a donation,as proposed, of one-half to two-thirds of the federal  revenues  from the Americancontinen tal margin seaw ard of the 200-ineter line for  disposition by an int er­nat ional legislature .

3. The proposal of a uniform deep-water offshore law to be enacted by all the  coas tal natio ns of the world has apparen tly been wisely dropped. We cannot very well propose offshore laws to other nations  that  Congress would never sub stit ute  for the Outer  Cont inental Shelf Lands Act. Beyond this, however, we should oppose, not propose, the creat ion of a world-wide offshore O.P.E.C., as th at  proposal would have brought about. An equal folly is to encourage the coas tal natio ns to increase their  exactions from American industry . The Ameri­can dr af t tre aty  would do thi s by taking coastal Sta tes ’ offshore revenues to the  extent of 50 percent to 66% percent, for the benefit of the inte rna tion al community, thus forcing those States to collect two or three dolla rs from in­dustry,  and ultim ately  the  consumer, in order to keep one dolla r for  themselves.4. With respect  to the abyssal ocean floor, seaw ard of the continental margin, the  American petroleum consumers’ inte res ts are  not so imminen tly affected.Ha rd minerals will probably  be harvested  from the abyssal ocean floor before oil wells are  drilled there . But, in my view, the  concept of vesting sovereign powers in a new supergovernment, with power to gran t or refuse licenses to use the deep seabed, on i ts own terms, is dangerous and should be reconsidered.It  is a reversal of the  principle of the freedom of the  seas. Instead, as the committees of the  Intern ationa l Law Association’s American Branch and the American B ar Association have proposed, the nations  could simply agree, perhaps in reciprocal legislat ion, or perhaps a protocol to the Convention on the High Seas, on norms of good conduct in deep sea mine ral operations, reg istratio n of mining claims of sta ted  size, a nd payment of  agreed percentages  of governmental revenues from deep sea operations into the World Bank, for  assistance to the developing countries. Beyond this, the  proposed inte rna tional  machinery, in­credibly complex, is a floa ting Chinese pagoda.Proponents of this tre aty  would create the  illusion th at  the ir only opponents are in the  mine ral industries, and th at  these industries  are  thick-headed in fai ling  to see the advantages th at  the American dr af t tre aty  would bring them. The tes t however, is not what is good for oil companies or mining companies, but  what is good for the  American people. The tre aty  fail s th at  tes t. It  is opposed, as it  ought  to be, by spokesmen for the  consumer and the tax payer in th e United States Congress, and elsewhere.I think  Presiden t Truman was right when he  proclaimed :“Hav ing concern for the urgency of conserving and prudently  utiliz ing its na tura l resources, the  Government of the United  States rega rds the  na tur al resources of the  subsoil and sea bed of the continen tal shelf  benea th the high seas  but  contiguous to the  coasts of the  United  States as apperta ining to the United S tates, subject to i ts jurisdict ion and control .” *That concern does not stop at  the  200-meter line. It  encompasses the  entire American continen tal margin , for this is righ tful ly the  common h erita ge of the American people. The urgency th at  Preside nt Truman  identified 27 years ago is gre ate r today tha n it  was then, and it  is increasing  daily  as  our petroleum reserves steadily diminish. <
Mr. Ely. I will shorten my comments somew’hat.Mr. Chairman. I am honored by your invitation to test ify. When I  was invited I made it clear that I  appear in an individual capacity and not representing anyone. I  am a concerned citizen. I  am concerned be­cause of the grim picture presented by our coun try’s energy gap. This gap is the imminent discrepancy between demand—that  is, the quan­tities of fuels required to sustain an acceptable standard of living— and desirable levels of employment and supply,  the quantities of fuels available from secured sources at costs which are acceptable to the Nation’s economy.
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The Secre tary of  the In te rior  has well said th at  to the  ex ten t th at  
energy is unav ailabl e th e w ork  th at  i t o therwi se wou ld have done mu st 
be foregone. Th is concern is sharp ene d by a gro wing  convict ion th at  
the  Na tio n’s policy wi th respect to seabed mineral s has  been on 
the  wrong course which if  persisted in wil l subs tan tia lly  weaken the  
energy resource  po ten tia l of th e Un ite d Sta tes .

The Adm in ist ar tio n’s seabed poli cy, as fo rm ula ted  in the dra ft  
tre aty  which was tab led  a s a wo rking  pap er  a t the  U.N. Seabed Com ­
mit tee,  re lates to th ree geograp hic al area s: The con tinental  margin of 
the  Un ite d Sta tes , the con tinental  marg ins ad jac en t to oth er coastal  
Sta tes , and the abyssal  ocean floor. As my sub jec t tod ay  relate s par­
tic ular ly  to pet roleum , it  is iden tified pr im ar ily  wi th the continenta l 
ma rgins,  and  th e exten t o f the  ju ris dic tio n th at  th e coas tal State s now 
have,  o r ough t to have, in thes e area s. We  are  t o discuss the  lim tis  of  
na tio na l seabed ju ris dic tio n on the conti nenta l ma rgins,  and the  pos ­
sible int era cti on  o f in ter na tio na l int ere sts  i n these area s.

The problem s of li mi ts of  na tio na l seabed j ur isd ictio n were ident ified 
admi rab ly in a sta tem ent by Profe ssor  R. R. Ba xter , Counselor on 
In te rn at iona l Law to the  U.S . St ate De pa rtm en t, in a sta tem ent  on 
Ja nu ar y 20,1972. In  my prep ared  s tat em en t I  quote  h is five quest ions  
and I  tak e up  a discuss ion of them .

The firs t of  them  w hich he relate s is t h is : W ha t specific  r ight s does 
it—the  coastal  S ta te—need  an d wa nt  off its  own coast ? In  othe r w ords , 
wh at a utho rit y shou ld be confer red  on coastal State s genera lly  ?

My a nsw er to  this, as to the  American  coas t, is that  the  Un ite d Sta tes , 
in my opinion, now has  exclusive sovereign rig ht s to explore  and ex­
plo it,  and, o f cou rse, to pre vent all oth ers  f rom  ex plo rin g o r exploi tin g 
the  mine ral  resources o f the su bme rged p or tio ns  of the continent w hich  
are  prolo ngations of the lan d te rr itor y of  th e Un ite d Sta tes , irresp ec­
tive of de pth of wa ter or dis tance fro m shore . These righ ts  e xtend to, 
and are  l imited by,  th e ou ter  li mit of the continenta l ma rgins , inclu d­
ing  the Co ntinenta l S he lf and slope, and  th at por tio n o f the con tinental  
rise  which overlies  the  j unction  o f the conti nenta l lan d mass wi th the 
rocks  of the ab yssa l ocean floor.

The se are  inhe rent  rig ht s, at tr ibut ab le  to the sov ere ign ty of the  
Un ite d State s over  the ad jac en t lan d ter rit or ies. The Conventio n on 
the Continen tal  Sh el f did no t or ig inate them,  bu t it  ar tic ulate s the m 
in th e fo rm of  a dec laration  of exclusive sovereign r ig ht s o ut t o a dep th 
of 200 meters  and beyond that  lim it to  wh erever  the  de pth of t he  su pe r­
jac ent wate rs a dm its  of  exp loi tat ion . T he  tra va ux  perpa ra to ire s o f th at  
convent ion, as well as its  leg islative hi sto ry  in the U.S . Senate, make 
it  clear th at  the so-ca lled ex plo ita bi lity cri ter ion  was added on the 
dem and  o f t he  20 Am erican  State s to assu re th ei r con tinued  exclusive 
seabed ju ris dic tio n over th e whole continenta l te rra ce , shel f, and slope , 
down to the gr ea tes t dep ths . I  shall n ot ta ke  the  time  to ar gue these le gal  
points now bu t will  ann ex a d iscussion  of the m to my tes tim ony as an 
app end ix.

The righ ts  th at  the Uni ted State s needs  and wa nts  off its  own 
coasts are  those which it now has , as I  hav e describ ed them,  and 
no thing  less. Th e en ergy gap  which confr onts thi s co un try , ou r de pend­
ence on our  offshore pet roleum  in even pa rt ia lly closing t hat gap, and 
the  d anger inhere nt in depe nden ce on unrel iab le forei gn  sourc es of  oil
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make th is the  only ans wer which is comp atib le with nat ional securi ty and the  he alt h o f the national economy. I rem arked earlier that  e nerg y den ied  us means work and revenue foregone.  It  also m eans a deepen­ing of the bal anc e-o f-paym ents deficit to pay  fo r imported oil. We face an e nergy ga p which may  force  t he  im po rta tio n of as much as 57 perce nt of our pet rol eum  supply  by  1985 a nd  the out lay  o f $25 bill ion an nu all y to pay fo r it. There  is thu s only  one ans wer to Pro fes sor Bax te r’s first questio n in  my opin ion.
Pr ofessor Ba xter ’s second ques tion is. what rig ht s does thi s coastal  sta te wa nt rega rd ing sim ila r areas off t he  coas ts of  oth er stat es?  To th is my ans wer is th at  we must and should  recog nize the same rig hts in oth ers  th at  we ass ert  fo r ourselves. Ind eed , it is fa r be tte r for the Am erican  consumer th at  the  terms  on which  Am erican  ind ust ry exp lores and develops the  resources of  a forei gn  con tine nta l margin be sta ted  in the varied ter ms of the  l aws  o f a large  numb er of coasta l sta tes  c ompet ing  w ith  one anoth er fo r the inv est or’s cap ita l than  th at  all  cont inenta l ma rgins  be co ntro lled  by a sin gle  governmental monop­oly ; th at  is , by a single in ter na tio na l agency which is created by tr ea ty  and is d ominated  by t he objective of e xt ract ing fro m the  consum er ail th at  the traffic  will bear in the form of  costs add ed as taxe s, royaltie s, pro duction  shari ng , and dire ct fre e-r ide  pa rti cipa tio n in profits  but  no t risks . All  of  these ideas have been well ar tic ulated  in the  Un ited Na tions debate s u nd er  the  general head ing  of  “resource manag ement .”As to  Professor Bax te r’s alternate  phra si ng; “W ha t au thor ity  should  be den ied to coastal sta tes  gen era lly  or be made sub jec t to specific con ditions  and requirement s,” the  answer  is th at  coas tal sta tes  cannot be compelled to  renounce  the  exclusive rig ht s th at  the  In ternat iona l Co ur t of  Justi ce  has  dec lare d them  to possess but , as a mat ter of en­lig hte ned sel f-inte res t, coas tal stat es oug ht to be wi lling  to agree on sta nd ards  to pre vent pol lution,  to resp ect com pet ing  uses of the  envi­ron me nt and. hopefully, on norms of fa ir  play  which assure security of  tenure to  the  in ves tor  and , hopefu lly  ag ain , to  agree on the  princip le of comp ulso ry settlement of disputes wi th foreig n investors  and bound­ar y disputes  wi th one an other.

I  may  say th at  these  are  echos of Pres iden t Nix on's  five poin ts that  he made in hi s pr onouncement  of M ay 1970.
The rem ain der of Profe ssor  Ba xter 's questions to which I want  to dir ec t pa rt icul ar  att en tio n is the fo ur th  one. To wh at extent  may  the righ ts  reg ard ed  as nee dfu l by a sta te be share d with oth er stat es or org aniza tions,  so t hat  j uri sd ict ion  may  be exercised not exclusively bu t concurre ntly?  M y answ er is t hat  the Un ite d State s sh ould  con tinue  to exercise all of  i ts pre sen t powers over i ts con tinental marg in exclu­sively and not  concurre ntly wi th any  in ter na tio na l organiz ation  w ha t­ever. I t  is not necessary , indeed it wou ld be su icid al, to renounce these sove reign powers to some int ern ati onal agen cy, as was once proposed , and to receive  back  delega ted  powers lim ited to those  enu nciated in a tre aty . Ev erything  is wrong with th at  prem ise,  star ting  wi th the  dichoto my between the  int ere sts  o f t he Am erican  consumer in ob tai n­ing  an abun dant  s upply  of  petroleum  a t reasonable cost, free  o f every  re st ra in t of tra de , and the opp osing in terest s of an in tern at iona l o rga­niz ation  cha rged wi th the  t ask of  g et tin g out  o f t he  consumer a ll th at  the  traffic will  bear un de r the  euphemism of  resource  managemen t.Dis putes over the  mea nin g of  a docum ent a re abs olu tely  certa in when
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the  same words are  agreed  to by negotia tor s rep res enting interests  in 
vio len t collis ion, and such disputes  u nd er  t he same pro posal would be 
determ ine d by a special  tri bu na l dominat ed by intere sts  opposed to 
those of the  Un ite d Sta tes . In  my opinion all acceptab le lim ita tions 
on Ame rican au thor ity  over  th e Am erican  c on tinental  ma rgin, inc lud ­
ing , if  we wish, a ded ica tion o f money to assi st th e less d evelo ped coun­
tries,  can  be acco mpl ished in the  form of vo luntar ily  inc urred  servi­
tud es on the Am erican  tit le,  no t by ren uncia tio n of th at  tit le  and the 
acceptance back of  a contractual  rig ht  of occupanc y of  wha t once was 
ou r own.

Now may I  turn  to the somber petroleum supply and demand equa­
tion which can be stated in a few words. The Secretary of the  Interior’s 
published estimate is th at even if  population increases only 15 percent 
by 1985, demands for energy in  all forms will double by that date. By
the  year 2000, po pu lat ion  will  have add ed only  anoth er  15 percen t to 
the 1970 figure , b ut  the dem and  fo r ene rgy  will  be t hree  t imes th at  of 
1970. Ev en  the most o ptimistic fore casts of the  contr ibu tion from nu ­
clear ene rgy a nd  coal pu t the  m ajo r b urd en on oil  and gas, a c ombined 
percen tage of abo ut 76 percent  in 1970, 65 perc ent  in 1985, 61 percen t 
in 2000.

Only coal is in ab un da nt  supply,  bu t its  convers ion into gas  and 
liqu id sub stit ute s fo r pet roleum  pose h uge  te chn ica l, financia l, and en­
vironmenta l prob lems. The  domes tic reserves of high er  grad e ura niu m 
will fal l sho rt by  a thi rd  or  more  of meetin g th e cumula tive  de mand fo r 
nucle ar e nergy to t he  year 2000, unless th e breede r rea cto r is per fec ted , 
as we must believe  t hat  it will.  Nev ertheles s, the  env ironm ental prob ­
lems posed by nucle ar powe rplan ts are  enormous and nuc lea r power 
cannot  be s ubsti tut ed  f or  fuels req uir ed by automob iles  a nd  t rac tor s.

There  is no foreseeable like liho od th at  onsh ore domestic pro duction  
of oil and gas can meet the  pro jec ted  dem and  fo r these fuels.  I t is not  
doi ng so now, and  the  equation is sur e to worsen. As to gas, the  rat io  
of kno wn reserves to annual pro duction  had fal len  to 14 to 1 at  the 
end o f 1970. I f  rese rves  continu e to  be discovered  and  develop ed at  only 
pre sen t rat es fo r the  next  8 y ears, the n by 1980 less t ha n tw o- thi rds of 
the  dem and  fo r ga s can be met by domestic supplie s. There  is difference  
of opinion as to the  exte nt to which the  discovery ra te  can be tu rned  
up wa rd  again,  an d by wh at incen tives . Some experts  believe th at  there 
is enough domestic  undiscovere d gas  to las t out the  pre sen t cen tury, 
and th is is no t very long , bu t the y add th at  40 per cent of th is is 
offshore.

As to pet role um, the  Se creta ry’s repo rt say s:
Within the  prohahle range of future  U.S. oil requirements, one conclusion 

seems obvious. Without a major positive change in our domestic oil finding and 
producing  efforts, the  United States will become increasingly dependent on 
other nations  for oil supplies. Ultimately, production  of syntheti c oil from 
shale, coal, or ta r sands could contribu te to our domestic self-sufficiency, hut 
before these sources can begin to make significant  cont ribut ions we may become 
dependent on foreign sources for as much as hal f of our oil supplies. This  est i­
mate of dependence assumes th at  we will he able to maintain our oil production 
near its  present level. Some industry ana lysts have questioned our abil ity to 
sustain these rates . The less optimistic ant icip ate  a decline of some 30 percen t 
in produc tion from 1970 to 1985.

The Secre tary goes on with estimates of the  cru de oil rem ain ing  to 
be discovered of fshore  an d in place  in the  eart h. He sta tes  th at  pe rhaps 
171 bi llion barre ls of pet roleum  can be recovered  fro m offshore and  he 
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contrasts this with 39 billion barrels of proven reserves altogether onshore and offshore today, and he points out tha t elsewhere about half of th is estimated 171 billion offshore barrels lie besevered of the 200 meter line.
The National Petroleum Council, at the Secretary’s request, is at work on a report on the U.S. Energy Outlook. It confirms the Secre­tar y’s rather ominous indication of supply and demand. It  comes to the conclusion that whereas in 1970 domestic sources of energy supplied nearly 88 percent of U.S. consumption, by 1985 th is percentage would decrease to about 70 percent and we would be dependent on foreign sources for nearly 30 percent of our energy. Fa r more disturbing is •the fact tha t unless the present trends are reversed the forecasts of supply and demand indicate th at we will be dependent on foreign oil for 57 percent of our petroleum supply by 1985 as compared with about 22 percent now. *There are obviously grave national dangers in any such dependence on foreign oil and gas. You have only to remember Mossadegh's seizure of foreign properties in Ir an th at shut off that  supply  fo r 3 years, the closure of the  Suez Canal, the war in Nigeria, the nationalization in Algeria, the blowing up of the trans-A rabian  pipeline, the collapse of Indonesian production during the Sukarno regime, the curta ilment of Libya’s production, and so on. And paralle ling the threa ts to the quanti ty are the continuing upward pressures on cost of foreign oil to western consumers.

The importance of our continental margin in meeting this energy gap is self-evident. There has been considerable discussion in the United Nations of a 200-mile limitation on coastal states resource juris ­diction. A USGS report  has indicated tha t the petroleum resources of the American continental margin seaward of this 200-mile line exceed 40 billion barrels which is about equal to the total of all presently proven American reserves, onshore and offshore.In the light  of these facts I subscribe to the conclusions reached by the Senate’s Special Committee on the Outer Continental Shelf in its report of December 21,1970. It  said :
Whatever  renuncia tion might be intended to be made through the adoption of a future  seabed trea ty, no renuncia tion should be perm itted  to be made which in any way encroaches  upon the heart  of our sovereign righ ts unde r the 1958 Geneva Convention. We construe the hea rt of our sovereign righ ts under the 1958 «Geneva Convention to consis t of the  followin g:(1) The exclusive ownership of the mineral estate  and sede ntary species of the e nti re co ntinental m argin;
(2) The exclusive right to control access for explo ration  and exploitation ofthe ent ire  continental m argin; and  «(3) The exclusive jurisdiction to fully regu late  and control  the exploration and exploitat ion of the n atu ral  resources of the entire cont inen tal margin.
In  conclusion, Mr. Chairman, may I make four points.First., wi th respect to the American continental margin, we should stand on our rights under the Continental Shelf Convention, reassert the policy of the  Truman Proclamation, and assert tha t the exclusive jurisdic tion of the United States under the  convention and under cus­tomary law extends to, and is limited by the extent of, the submerged continental land mass which constitutes a prolongation of the ter ri­tories of the United States.
Second, President Nixon’s five commendable principles of seabed policy—the collection of substantial mineral royalties to be used for
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international community purposes and the establishment of general 
rules to prevent unreasonable interference with other uses of the ocean, 
to protect the ocean from pollution, to assure the integrity of invest­
ments and compulsory settlement of disputes, can all be stated in a 
concise protocol to  the existing Convention on the  Continental Shelf, 
stripped of rhetoric about “renunciation” and “trusteeship.” As to 
what constitutes “substantial mineral royalties,” I would say tha t 10 
percent of the U.S. governmental revenues from areas seaward of the 
200-meter line would be generous. Congress, in my opinion, should not 
approve a donation, as proposed, of one-half to two-thirds of the Fed-

* eral revenues from the American continental margin seaward of the 
200-meter line for disposition by an international  legislature.

Third, the proposal of a uniform deepwater offshore law to be en­
acted by all the coastal nations of the world has apparen tly been wisely

* dropped. We cannot very well propose offshore laws to other nations 
tha t Congress would never subst itute for the Outer Continental Shelf 
Lands Act. Beyond th is, however, we should oppose, not propose, the 
creation of a worldwide offshore OPEC, as tha t proposal would have 
brought about. An equal folly is to encourage the  coastal nations to 
increase thei r exactions from American industry. The American draf t 
treaty  would do this by taking coastal states’ offshore revenues to the 
extent of 50 to 66% percent, for the benefit of the international com­
munity, thus forcing those states to collect $2 or $3 from industry, and 
ultimately the  consumer, in order to keep $1 for themselves.

Four th, with respect to the abyssal ocean floor, seaward of the  con­
tinenta l margin, the American petroleum consumers’ interests are not 
so imminently affected. Hard minerals will probably be harvested 
from the abyssal ocean floor before oil wells are dril led there. But, in 
my view, the concept of vesting sovereign powers in a new supergov­
ernment, with power to grant or refuse licenses to use the deep seabed, 
on its own terms, is dangerous and should be reconsidered. It  is a re­
versal of the principle of the freedom of the seas. Instead,  as the com­
mittees of the International Law Association’s American branch and 
the American Bar  Association have proposed, the nations could sim­
ply agree, perhaps in reciprocal legislation, or perhaps a protocol to 
the Convention on the High  Seas, on norms of good conduct in deep 
sea mineral operations, registra tion of mining claims of stated size,

* and payment of agreed percentages of governmental revenues from 
deep sea operations into the World Bank, for assistance to the devel­
oping countries. The proposed international  machinery, incredibly 
complex, is a floating Chinese pagoda.

* Proponents of this trea ty would create the illusion tha t the ir only 
opponents are  in the mineral industries, and t ha t these industries are 
thickheaded in failin g to see the  advantages tha t the American d raft 
trea ty would br ing them. The test, however, is not what is good for oil 
companies or mining companies, but what is good for the American 
people. The t reaty fails tha t test. It  is opposed, as it ought to be, by 
spokesmen fo r the consumer and the taxpayer in the U.S. Congress, 
and elsewhere.

I think President Truman was rig ht when he proclaimed:
Having concern for the urgency of conserving  and prud ently utili zing  i ts na tu­

ra l resources, the  Government of the  United Sta tes regards the  na tu ra l resources 
of the  subsoil and  seabed of the Cont inental Shelf beneath  the  high seas but  
contiguous to the  coasts  of the  United  States as app erta inin g to the  United 
States , subject to its juri sdictio n and control.



Tha t concern does not stop at  the 200-ineter line, it encompasses the 
entire American continental margin for this  is righ tfully the common 
heritage of the American people. The urgency that  President Truman 
identified 27 years ago is grea ter today  than it was then, and it is in­
creasing daily as our petroleum reserves steadily diminish.

Thank you, Mr. Chairman.
I have a number of appendices to my statement which, if the com­

mittee permits, I would like to have included in the record.
Mr. F raser. Yes, we will include those as par t of the record.
(The appendices follow:)

Appendix A to Statement of Northcutt Ely

TEXT OF TH E CONVENTION ON TH E CONTINEN TAL  SH EL F 1

The Sta tes Parties to this Convention have agreed as fol low s:
Artic le 1: For  the purpose of these  articles, the term “continen tal shelf ” is used as  referri ng (a)  to the seabed and subsoil of the  subm arine  a rea s adjacent to the coast  bu t ou tside the area of the ter ritor ial  sea, to a depth of 200 metres or, beyond th at  limit, to where the depth of th e superjacent waters  admits of the ex­ploita tion of th e na tur al resources  of the said are as ; (b) to the seabed and sub­soil of sim ilar  submarine a reas ad jacent  to the  coasts of islands.
Artic le 2:  1. The coastal State exercises over the  continen tal shelf  sovereign righ ts for the  purpose of exploring it and explo iting its  na tur al resources.2. The righ ts refe rred  to in paragraph  1 of thi s arti cle  are exclusive in the sense that  i f the coasta l Sta te does not explore the continenta l shelf or exploit its na tur al resources, no one may und ertake these activ ities,  or make a claim to the continen tal shelf, w ithou t the express consent of the  coasta l State.
3. Tlie rights  of the coastal Sta te over the cont inen tal shelf do not depend on occupation, effect ive or notiona l, or on any express proclamation.
4. The natural resources refe rred  to in these arti cles consist  of the  minera l and other non-living resources of the seabed and subsoil toge ther  with  living organisms belonging to sedentary  species, t ha t is to say, organisms which, a t the harvestable stage, eith er are immobile on or unde r the seabed or are  unable to move except in constant physical  contact with the  seabed or the subsoil.Artic le 3: The righ ts of the coasta l Sta te over the cont inen tal shelf  do not affect the  legal sta tus  of the  supe rjacent waters as high seas, or th at  of the airspace  above those  wate rs.
Artic le 4: Subject  to its righ t to take reasonable measures for the explo ration  of the  continental  shelf and the explo itation  of i ts na tur al resources, the coastal Sta te may not impede the  lay ing or ma intenance of submarine cables or  pipe lines on the continental shelf.
Artic le 5 : 1. The exploration of the continental shelf and the  exploitat ion of its na tur al resources  must not resu lt in any unjustifiable inte rference with  naviga­tion, fishing or the  conservation of the living resources of the  sea, nor resu lt in any inter ference with fundame ntal  oceanographic or  other scientific research car ­ried out with the inten tion of open publication.
2. Subject  to the  provisions of par agraph s 1 and G of this  artic le, the coastal  Sta te is entit led to construct and mainta in or operate on the  continenta l shelf ins tallations and othe r devices necessary for its explo ration  and the exploitation  of its  na tural resources, and to estab lish safety zones arou nd such installa tions and devices and to take in those zones m easures necessary for  the ir protection.3. The safety  zones refe rred  to in paragraph  2 of thi s arti cle  may extend  to a distance of 500 metres around the installations and other devices which have been erected, measured from each point of the ir outer edge. Ships of a ll nation­alit ies must respect the se sa fety  zones.
4. Such installations and devices, though unde r the juri sdic tion  of the coasta l State, do not possess the sta tus  of islands . They have no t erritor ial  sea of t hei r own, and the ir presence does not affect the  delim itat ion of the  ter ritor ial  sea of the coastal State.

T 1 T he  te x t of  th e  co nv en tio n p ri n te d  he re in  co nst itu te d  An nex IV to  th e F in al  Ac t of th eUni te d N at io ns  Co nfere nce on th e La w of  t he Sea, which  was  ce rti fie d by th e Le ga l Cou nse l, fo r th e Sec re ta ry -G en er al  of th e Uni te d Nat io ns . [F oo tn ot e ad de d by th e D ep ar tm en t of S ta te .]
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5. Due notice must be given of the cons truct ion of any such installat ions , and 
permanent  means for giving warning of the ir presence  m ust be mainta ined.  Any 
installatio ns which are  abandoned or disused mus t be enti rely  removed.

6. Neith er the installatio ns or devices, nor the  safety zones around them, may 
be estab lished  where interfere nce may be caused to the  use of recognized sea 
lanes e ssential to  in tern atio nal  navigation.

7. The coastal Sta te is obliged to undertak e, in the  safe ty zones, all appro ­
priate  measures for the protection of the living resources of the sea from harm­
ful agents.

8. The consent of th e coasta l Sta te shal l be obta ined in respec t of any research 
concerning the cont inen tal shelf and undertaken  there. Never theless the coastal  
Sta te shall not normally  withhold its consent  if the request is subm itted  by a 
qualified institu tion with  a view to purely scientific research  into the physical 
or biological cha rac teri stic s of the continental shelf, subject to the proviso that  
the coasta l Sta te shall have the right,  i f i t so desires, to part icipat e or  to be repre­
sented in the research, and that  in any event the  result s shal l be published.

Article 6: 1. Where the same cont inen tal shelf is adjace nt to the ter ritori es of 
two or more States whose coasts are opposite each other, the boundary of the con­
tinental  shelf apperta ining to such Sta tes shall  be determined by agreement be­
tween them. In the absence of agreement, and  unless ano the r boundary line is 
justified by special circumstances,  the boundary is the median  line, every poin t 
of which is equ idis tant  from the nearest  points of the  baselines from which the 
breadth of the t err ito ria l sea of each S tate  is measured.

2. Where the same continental shel f is adja cent to the ter rito ries of two ad­
jacent  States, the  boundary of th e continental shelf  sha ll be determ ined by agree­
ment between them. In the absence of agreement, and unless ano ther boundary 
line is justif ied by special circumstances , the boundary shall  be determined  by 
application of the princip le of equid istance from the nea rest points of the  base­
lines from which the  breadth of the ter ritor ial  sea of each State is measured .

3. In delimiting the boundaries of the continental shelf, any lines which 
are  drawn in accordance with the principles set out in par agraph s 1 and 2 of 
this  art icle  should be defined with reference to cha rts and geographical features  
as they exis t a t a particular  date, and reference should be made to fixed perma­
nent identifiable points on the  land.

Article  7: The provisions of these  arti cles  shall  not prejudice  the right of the 
coastal Sta te to exploit  the  subsoil by means of tunneling  irrespective of the 
depth of wate r above the subsoil.

Article  8: The Convention shall unt il 31 October 1958. be open for  signature 
by all  Sta tes Member of the United Nations or of any of the specialized agencies 
and by any other Sta te invited by the General Assembly of the United Nations  
to become a Party  to the Convention.

Article  9: This Convention is subject to ratific ation . The inst rum ents  of ra ti ­
fication shall be deposited with the Secretary-General of the United Nations.

Article 10: This Convention shall  be open for accession by any States belong­
ing to any of the categories mentioned in arti cle  8. The inst rum ents  of accession 
shall  be deposited with the Secretary-General of the United  Nations.

Artic le 11: 1. This  Convention shall come in to force on the  th irt iet h day fol­
lowing the date of deposit of the twenty-second ins trument of ratif icat ion or ac­
cession with the  Secretary-General of the United Nations.

2. For  each Sta te rati fying or acceding to the Convention af te r the deposit 
of the twenty-second instrum ent of ratification or accession, the Convention 
shall  enter into force on the th irt iet h day af te r deposit by such Sta te of is in­
stru ment of ra tification  or accession.

Article  12: 1. At the time of signature, ratif ication or accession, any Sta te 
may make rese rvat ions  to arti cles  of the Convention other than to arti cle s 1 to 
3 inclusive.

2. Any Contract ing Sta te making a reservation in accordance with the pre ­
ceding paragraph  may at  any time withdraw’ the  rese rvat ion by a communica­
tion to  that  effect addressed to the  Secretary-General of the United Nations .

Article  13: 1. After the expi ration of a period of five years from the date on 
which this  Convention shall  enter into force, a request for the revision of this  
Convention may be made at any time by any Con tract ing Pa rty  by means of a 
notification in writ ing addressed to the Secre tary-General of the United  Nations.

2. The General Assembly of the United  Nations shall  decide upon the  steps, 
if any, to be take n in respec t of such request.

Article 14 : The Secretary-General of the U nited Nations shall  inform  all  States 
Members of the United Nations and the  other Sta tes  referred to in art icle 8:
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(a) Of signatures to thi s Convention and  of the deposi t of inst rum ents  of ratif icat ion or accession in accordance wi th articles  S, 9 and 10 ;(b ) Of the  date on which thi s Convention will come into  force, in accordance wi th artic le 11;
(c) Of requests  fo r revision in accordance W’ith a rtic le 13;(d) Of reservat ions  to this  Convention, in accordance with arti cle 12. Artic le 15: The original of this  Convention, of which the Chinese, English,French, Russian  and Spanish tex ts are equally authentic , shall he deposited with the  Secretary-General of the United Nations,  who shall send certified copies thereof to al l States refe rred  to in artic le 8.
I n witness whereof the undersigned Plenipotentia ries,  being duly autho rized  thereto by the ir respective Governments, have signed this Convention.Done at  Geneva, thi s twenty-n inth day of April one thousand  nine hundred and  fifty-eight.

Appendix B to Statement of Northcutt Ely

the  LE GI SL AT IV E HIS TORY (OR “ TRAVAUX PR EP AR AT ORI ES ” ) OF T H E  1 9 5 8  CO NV EN TIO N 
ON T H E  CONTIN ENTAL S H E L F 1

The background and history of the  Convention comprises  prim arily these ev en ts:
1. On September 28, 1945, President  Truman  signed a proclamation2 whose operative  language re ad :

“ . . . the United States rega rds the  na tur al resources of the  subsoil and the sea bed of the  continenta l shelf beneath the high seas hut  contiguous to the coasts of the United States , as apperta ining to the United States , subjec t to i ts jurisdict ion and control.”
The reasons he gave were th es e:
“. . . th e exercise of juri sdic tion  over the  na tur al resources of the subsoil and sea bed of the cont inen tal shelf by the contiguous natio n is reasonable and  just, since the  effectiveness of measures to utilize or conserve these re­sources would be contingen t upon cooperation  and protection from the shore, since the  con tinen tal shelf may be regarded as an extension of the land- mass  of the  coastal nat ion and thus na tur ally appurtenant to it, since these resources frequent ly form a seaward extens ion of a pool or deposit lying within the terr itory,  and since self-pro tection  compels the coasta l natio n to keep close watch over activitie s off its  shores which are  of the  na ture necessary for  the u tilization of these resources.”

Preside nt Truman’s proclama tion did not relate  these reasons to any specified depth  of water. At th at  time, except for wells drill ed from piers  off California, no offshore well  was in production in this country. The firs t one was brought in, in 50 feet of water, in  Louisiana,  in 1947.
Some two score nations  quickly followed suit  with proclamations of offshore jurisdiction.
2. In 1951 the Int ern ational Law Commission, which had been estab lished  by the  Assembly of the United Nations to promote the  development and codification of inte rna tion al law, subm itted  a report on the high seas af te r its thi rd session. This  1951 report recommended th at  the  coasta l natio ns should have control and juri sdic tion  over the na tural resources  of a “cont inen tal shelf ,” defined as re­fer rin g to

“. . . the seabed and subsoil of the submarine are as contiguous to the coast, but  outside the are a of ter ritori al water s, where the depth of the super­jacent  waters admits of the exploitation of the na tur al resources  of the sea­bed and subsoil.” 3

1 T he  w ri te r is  inde bted  to  Luk e W. F in la y,  Ceci l J.  Ol mste ad , an d Oliv er  L. Ston e fo r acce ss  to  th e ir  re se ar ch  m ate ri a ls  in pr ep ar in g th is  ap pe nd ix  on le gi sl at iv e hi stor y,  an d th e  fol lowing ap pe nd ix  on nat io nal  pr ac tice . A mo re complete  ac co un t ap pe ar s in  th e Rep or t of th e  N at io na l Pet ro le um  Cou nc il’s Co mmittee  on  Pet ro le um  Re so urce s Und er  th e Ocean Fl oo r. M arch  1909.
2 T he  Tru m an  Pro cl am at io n of Se pt em be r 28. 194 5. ti tl ed  “P ol icy of th e  Uni te d S ta te s w ith  re sp ec t to  N at ura l Res ou rces  of  th e Subsoi l an d Scubed of  th e  C on tine nt al  Sh el f.” 10 Fe d.  Reg. 1230?,.
3 I n te rn a ti o n a l La w Co mm iss ion  (IL C) Ye arb ook (1 95 1) , Yol. II , p. 141.
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3. The same Commission, in  1953, following its fifth session, produced ano ther 
report.  In this 1953 report the Commission reversed itself, and defined coastal 
juri sdic tion  solely in terms of w ate r depth, using  200 metres as the outside limit, 
as follows :

. the  seabed  and subsoil of the submarine  areas contiguous to the coast, 
but  outside the are a of the  ter ritor ial  sea, to a depth  of two hundred 
metres.” * * * 4 5

The ex ploitabili ty crite rion  was dropped.
4. This  new limi tation proved unacceptable  to the Organizat ion of American 

States.
In March 1956, the 20 American natio ns convened at  Ciudad  Tru jillo  to con­

sider  the Commission’s 1953 draft . These 20 nations were wholly dissat isfied w ith 
the  Int ern ationa l Law Commission’s about-face. They unanimously adopted  a 
resolu tion recit ing t h a t:

“The sea-bed and subsoil of the  contin enta l shelf, continenta l and insular 
terrace, or other submarine  areas, adjacent to the coas tal state , outside the 
are a of the  ter ritor ial  sea, and to a depth of 200 meters,  or, beyond that 
limit,  to where  the  depth of the superjacent waters admi ts of the  exploita­
tion of the  na tur al resources  of the sea-bed and subsoil, apperta in excessively 
to th at  sta te and are  subject to its  juri sdictio n and control.” (Emphas is 
added .) 6

The conference’s repor t, under lying  th at  resolution , explained “continenta l 
ter rac e” as meaning th is:  . . ‘Continental ter rac e’ is understood to be that  p ar t 
of the submerged land mass that  forms the shelf and the  slope.” 0

In turn , it defined the “slope” to mean th is : . Scientifically, the term ‘con­
tine nta l slope,’ or ‘inclination,’ refe rs to the slope from the edge of the shelf 
to the greatest depths.” (Emphasis added.)

The report made explici t jus t what the 20 American nations  were objecting to 
in the Internatio nal  Law Commission’s proposed rest rict ion of the ir nat ional 
jurisdict ion to a wa ter  depth of 200 metres. It  said :

“I. The American sta tes  a re especially interested in util izing  and conserv­
ing the exis ting na tur al resources on the American  terrace (shelf and slope). 

* * * * * * *
“TIL The util izat ion of the resources of the shelf  canno t be technically 

limited, and for  th is reason the  exp loita tion of the continental terrace should 
be included as a possib ility in the  declarat ion of rights  of the American 
sta tes .” (Emphasis  added.)

The American represen tative concurred in this report and resolution, with the 
concurrence of the Department o f S tate.7

5. In 1956 the Intern ational Law Commission convened its  eighth  session, a 
few weeks af ter the close of the Ciudad Tru jillo  conference. The American posi­
tion won. The Commission added to it s 1953 definition (200 metres ) the language 
proposed by the American nations, which extended coas tal jurisdic tion  “beyond 
that  limit, to where the depth of the  super jace nt w aters admits of the exploitation 
of the na tur al resources” of said  areas . The spokesman for  the 20 American 
nations , having won his point, dropped his request for  specific reference to the  
cont inen tal terra ce. The official report  of the session sta tes  i t t his  way :

“. . . He did not wish to p ress the pa rt of h is amendment introducing the  
concept of the  continental terra ce, since the  adoption of  the second point 
rela ting  to the  depth a t which exploitatio n was  practical would au tomatica lly 
bring th at  area with in the genera l concept.” 8

Professors McDougal and Burke, in the ir definitive work, “The Public Order  
of the Oceans,” report the 1956 debate in the  Int ern ational Law Commission in 
this  fashion :

* IL C Ye arb ook (1 95 3) , Vol. II , p. 212. Th e Co mmiss ion’s reco rd s mak e i t  cl ea r th a t th e
m ot iv at io n fo r th is  ac tion  w as  no t th e  co nc lusio n th a t th e  co as ta l nat io ns ha d no ri gh ts
bey ond th e  2 00  m et re  de pt h,  but  ra th e r  th a t th ere  wa s no ur ge nc y fo r al lo win g ex plo it at io n
bey ond th a t de pt h,  an d th a t a 200  m et re  de pt h lim it  ha d a de si ra bl e elem en t of ce rt ai n ty .

5 R es olut ion of Ci ud ad  Tru ji llo,  In te r-A m er ic an  Sp ec ia liz ed  Co nferen ce  on  Con se rv at ion 
of N atu ra l Res ou rc es : Th e C ont in en ta l Sh el f an d M ar ine W at er s,  Ciuda d T ru ji ll o : 
M arch  15 -2S,  1956.

8 C om mittee  I Rep or t, In te r-A m er ic an  Sp ec ial ize d Co nference , Con fe renc es  an d O rg an iz a­
tions Se rie s No. 50, Pan  America n Un ion, a t  34 (M arch  19 56 ).

7 W hitem an ’s D iges t of In te rn a ti o n a l La w (D ep ar tm en t of  S ta te  19 65 ),  Vol . 4, p. 837.
8 I LC  Ye arb ook  (1 95 6) , Vol. I, p. 136.



“Some controversy attended the suggested elimination of the continental shelf term and the references to the ‘continental and insular terra ce,’ but this  became muted when it was realized that  a crite rion  embracing both a 200-ineter depth and the  depth adm ittin g exploitat ion would embrace such ' a reas  if they were in fact  exploitable or came to be.” (p. 683.)The Int ern ationa l Law Commission’s 1956 repo rt accordingly recommended to the  United Nations  Assembly draf t artic les for a convention which would recog­nize coasta l jurisdic tion  not only to 200 metres (about 100 fathoms), but, as proposed by the American nations, “beyond that  limit, to where the depth of the supe rjacent waters  admits of  the explo itation of the na tur al resources of the said  are as.”
The full tex t of the language recommended by the Commission to the General Assembly on this  subject  was contained in Article 67 of a proposed trea ty dealing with  o ther  phases of th e Law of the Sea as  well as the continental shelf. It  r ead: “For the purposes of these articles, the term ‘cont inen tal shelf ’ is used as refe rring to the seabed and subsoil of the  subm arine areas adjacent to the coast but  outside  the area of the ter ritor ial  sea, to a depth of 200 metres (approximately  100 fath oms), or, beyond that  limit, to where the depth of the supe rjacent wate rs admits of the explo itation of the na tur al resources of the said areas .” 8
This final repo rt of the Commission to the Assembly emphasized that  this was in response to the Ciudad Trujillo  declarat ion of the  American state s. The Commission sa id :

“At its eighth  session, the  Commission reconsidered this provision [i.e., the 200 metre  limit  agreed on by the Commission in  1953]. I t noted that  the Inter-Amer ican Specialized Conference on ‘Conservation of Natura l Re­sources : Continental Shelf and Oceanic Waters, ’ held at  Ciudad Trujillo  (Dominican Republic) in March 1956, had arrived  at  the  conclusion that  the right of the  coastal Sta te should be extended beyond the limi t of 200 metres, ‘to where the  depth of the superjacent waters admits of the ex­ploitation  of the na tur al resources  of the seabed and subsoil.’ Certain  mem­bers thought that  the art icle adopted in 1953 [the  200 metre  limi t] shouldbe modified..........While  maintaining  the limit of 200 metres in this  arti cleas the normal limit corresponding  to prese nt needs, they wished to rec­ognize for thwith the  right to exceed that  limit if exploitat ion of the sea­bed or subsoil at  a depth gre ate r tha n 200 metres proved technically pos­sible. . . . Other  members contested the usefulness of the addition, which in the ir opinion unjustifiab ly and dangerously impa ired the  s tability  of the limi t adopted. The majority of th e Commission nevertheless decided in f avor of the addi tion.” 10
The Commission went on to say :

“While adopting, to a cer tain  extent, the geograph ical tes t of the ‘con­tine nta l shelf’ as the  basis of the jur idical  definition of the term, the Com­mission therefore in no way holds that  the  existence  of a continental shelf, in the geographical sense as genera lly understood, is essen tial for the  exer­cise of the righ ts of the coas tal Sta te as defined in  these artic les. . . . Again, exploi tation of a submarine area at a depth exceeding 200 metres is not contrary to the present rules, merely because the area is not a continental shel f in th e geological sense.” 11 (Emphasis  added.)
6. The United Nations Conference on the Law of the Sea convened in Geneva in F ebru ary 1958 to consider the recommendations of the  Intern ationa l Law Com­mission. Representatives of 82 natio ns attended. The conference sepa rated out the  Commission’s arti cles  into  fou r conventions, one on the  High Seas, another  on the Territ orial Sea and Contiguous Zone, ano ther on the Living Resources of the  Sea, and the Convention on the Con tinental Shelf.
In support of the language recommended by the Commission, with respect to coasta l nat ions’ jurisdic tion  beyond the  200 metre  isobath, a member of the American delegation told the Conference:

» IT U  Y ea rb oo k (1 9 5 6 ),  Vo ,. I I . p. 29 6.10 IL C  Y ea rb oo k (1 9 5 6 ),  Vo l. I I . pp . 296 -9 7 . 
"  IL C Y ea rb ook (1 9 5 6 ).  Vo l. I I , p. 29 7.
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«

“The definition of the righ ts of the coastal Sta te to the continental shelf 
and continental slope ad jacent  to the main land proposed by the Internatio nal  
Law Commission would benefit indiv idual States and the whole of man­
kind.” 1’ (Emphasis  added .)

The Conference approved the recommended language of Article  67 of the Com­
mission dra ft, as Article 1 of the Convention on the Cont inental Shelf, aft er 
eliminating the parenth etical reference to 100 fathoms as equivalent to 200 
metres, and adding language making the convention applicable to submarine 
are as adjacen t to the coasts of islands.

In one of the final acts  of the  Conference, in plenary session, a motion was 
made to cut coastal  juri sdictio n back to the  200 metre isobath, as recommended 
by the Commission in 1953. It  was rejec ted by the Conference by a vote of 48 to 
20, with  two absten tions .13

Represen tatives of our Nation and 45 o thers  then signed the Convention.
7. Article 11 of the Convention provided that  i t should come into  force on the 

30th day following deposi t of the 22nd ratif ication or accession with  the United 
Nations . T his required unti l Jun e 10, 1964.14

The Sta te Depa rtment submitted  the Convention to the President on September 
2. 1959. It  told him that  the Convention “combines both the depth and exploit- 
abi lity  t ests as d id the Int ern ational Law Commission’s d ra ft. ” 15

In subm itting  the Convention to the  Sena te in 1960 th e Department was even 
more explicit. Its spokesman was Ar thu r IL Dean, who had been chai rman of 
the  United States delegat ion at  the 1958 conference. He told the Senate  Commit­
tee on Foreign  Re lat ion s:

“The clause  which protects the right to utilize advances in technology at 
greate r depths beneath the  oceans was supported  by the  United States and 
was m keeping wi th the inter-American conclusions at Ciudad Truji llo in 
1956. It  icas included in the I.L.C. 1956 d raf t.” 10 (Emphas is added.)

The Senate according ly gave its consent, and the  Pres iden t ratified the Con­
vention March 24, 1961.17

Conclusion

«

Articl  2(1 ) of the  Convention on the Continen tal Shelf sta tes  that  the coastal 
Sta te exercises over the  “continental shel f” sovereign rig hts  for the purpose of 
explor ing it  and exploit ing i ts na tur al resources.

Article 1 defined the term “continenta l shel f” as re fe rr ing:
“. . . to the seabed and subsoil of the  subm arine are as adja cent to the 

coast  but  outside the area of the ter ritor ial  sea, to a depth of 200 metres or. 
beyond that limit,  to where  the depth of the superjacent waters admits of 
the explo itatio n of the natu ral resources of the said areas. . . .” (Emphasis  
added. )

It is clear  that  the emphasized language  (1) was added on the demand of the 
20 American st at es ; (2) was in response to the ir insis tence th at  exclusive coas tal 
juri sdic tion  should encompass the continen tal terrace,  both shelf and slope, “to 
the greatest depths” ; (3) was concurred in and advocated by the Sta te Dep art­
ment in the  1956 Ciudad Tru jillo  conference of the  American state s, with the 
interp retation that  this language accomplished th at  resu lt;  (4) was accepted 
by the  Internatio nal  Law Commission in 1956 a s recognizing exclusive juri sdic­
tion in the  coastal Sta te in adjacent waters  to wha teve r depth is exploitab le; 
(5) was recommended by the Sta te D epartment to the 1958 conference which pro­
duced the  Convention on the  Cont inental Shelf with  the explan ation  that  it en­
compassed both “shel f and slope” ; and (6) was represented by the Sta te Dep art­
ment  to the  President  and Senate as being “in keeping with the inter-American 
conclusions  a t Ciudad Tru jillo  in  1956.”

12 Of ficial Rec ords  of th e  U.N. Co nferen ce  on th e  La w of  th e Sea, Vol. V I : F ourt h  Com ­
m it te e.  U.N.  Doc. Ai/C onf . 13 /4 2 (1 95 8) , p. 4ft. „ „  , TT13 Official Rec ords  of U.N. Co nference  on th e La w of th e Sea , Vol. I I : P le nar y  Meetings.
U.N . Doc. A/C on f. 13/3 8 (1 95 8) . p. 13. . m  T , „

14 Spp P ro cl am at io n of P re si den t Jo hn so n so st a ti ng . May 25, 19G4 : T.T.A.S . 5«nS . p. »>•>. 
Art ic le  13 pr ov ides  th a t a ft e r ex pirat io n of five ye ar s fro m th e dat e on wh ich  th e co nv en ­
tion  en te rs  in to  fo rce , a re qu es t fo r revi sio n mav  be made by an y co n tr ac ting  par ty  hv 
no tic e in  w ri ting  to  the Sec re ta ry  Gen eral  of th e Uni ted Nat ions . Thi s da te  is th us Ju ne  1ft,
19R9.

13 L ett e r of  Ac tin g Sec re ta ry  of  S ta te  Di llo n tr an sm it ti n g  th e  Con ve nt ion to  Pre si de nt  
Eisen ho wer . Se ptem be r 2. 19 59 .

H ea ring s be fore th e Sen at e Co mmittee  on Fo re ig n Rel at io ns , “C on ve nt ions  on th e I.a w 
of th e Sea .” 8fi C one..  2d Sess. . Ja n.  2ft. 190 0. pp . 108 09.

17 Se e T .I .A .S . 55 78 .



Appendix C to Statement of Northcutt E ly

EXTRACTS FROM TH E JUD GM ENT OF TH E INT ERNATIO NA L COURT OF JU ST IC E IN  TH E
NOR TH SEA CONTINEN TAL  SH EL F CASES (GE RM AN Y/D ENMA RK, GERM AN Y/N ETHER-
LA NDS) , 196 9 REP. I.C .J . 1 (2 0 FEB. 196 9)19. More important is the f ac t that  the doctrine of the jus t and equitable share appears to be wholly at varia nce with what the Court entertains no doubt is the most funda mental of all the rules of law relat ing to the continental shelf, enshrined in Art icle  2 of the 1958 Geneva Convention, though quite independent of it, —namely  that the rights of the coastal State in respect of the area of contin ental shelf  that  constitut es a natu ral prolongation  of its land territory  into and under the sea exist ipso fact o and ab init io,  by virtu e of its sovereignty over the land, and as an extension of it in an exercise of sovereign rights for the purpose of exploring the seabed and exploiting its natu ral resources. In short, there is here an inherent right. In order to exercise it, no special legal process has to be gone through, nor have any special legal acts to be performed. Its  existence can be declared (and many State s have done this)  but does not need to be constituted. Furtherm ore, the right  does not depend on its being exercised. To echo the langua ge of the Geneva Convention, it is “exc lusive” in the sense that  if  the coasta l State does not choose to explore or explo it the areas of shel f apper tainin g to it, that is its own affa ir, but no one else may do so withou t its express consent.41. As regards the notion of proxim ity, the idea of absolute proxim ity is certa inly not implied by the rathe r vague and general terminolog y employed in the l iterat ure of the su bject, and in most State proclama tions and intern ational conventions and other instruments—terms such as “near” , “close to its shores” , “off its coast” , “opposite” , “in  f ront of the co ast” , “i n the vicinity  o f” , “neighbour­ing the coast” , “adjac ent to” , “contiguous” , etc.—all of them terms of a some­what imprecise character  which, although they convey a reasonably clear general idea, are capable of a considerable fluidit y of meaning. To take what  is perhaps the most frequently employed of these terms, namely “adjac ent to” , it is evident that  by no stretch o f imagination  can  a point on the continental shel f situated say a hundred miles, or even much less, from a given coast, be regarded as “adjac ent”  to it, or to any coast at all, in the normal sense of adja cenc y, even if  the point concerned is  nearer to some one coast than to any other. This  would be even truer of localities where, physically, the continental shelf begins to merge with the ocean depths. Equ ally , a point inshore situated near the meeting place of the coasts of two States can often properly be said to be adja cent  to both coasts, even though it may be frac tion ally  closer to the one than the other. Indeed, local geographical configuration may sometimes cause it to h ave a closer physical connection with the coast to which it is not in fac t closest.42. There  seems in consequence to be no necessary, and certa inly no complete, iden tity between the notions of adjac ency and pr ox im ity ; and therefore the question of which parts of the continental shelf “adjac ent to” a coastline border­ing more than one Sta te fal l within the appurtenance of which of them, remains to this extent  an open one, not to be determined on a basis exclu sively  of prox­imit y. Even  if  proxim ity may afford one of the tests to be applied and an im­portan t one in the righ t conditions, it  may not necessa rily be the only, nor in all circumstances , the most appropria te one. Hence it would seem that  the notion of adjacency, so co nstan tly employed in continental shelf doctrine from the start , only implies  proximity in a general sense, and does not imply any fundamental or inheren t rule the ultim ate effect of which would be to prohibit any State  (otherwise than by agreement) from exerci sing continental shelf  rights  in respect of areas closer to the coast of another State.43. More funda mental than the notion of proximity appears to be the prin­ciple—co nstant ly relied upon by all the Parti es—o f the natur al prolongation or contin uation of the land territory or domain, or land sovereignty of the coastal State, into and under the high seas, via the bed of its terr itor ial sea which is under the full sovereignty of tha t Stat e. There are variou s ways of form ulatin g this principle , but the underlying  idea, namely  of an extension of something alread y possessed, is the same, and it is this idea of extension which is, in the Cou rt’s opinion, determinant. Submarine areas do not reall y appertain  to the coast al State because—or not only because—they are near it. They are near it of cours e: but this would not suffice to confer title, any more than , according to a well-established principle of law recognized by both sides in the present case,



mere proxim ity confers per se title  to land territory. Wh at confers the ipso  jur e title which intern ational law attributes to the coastal Sta te in respect of its con­tinental shelf, is the fac t that  the submarine areas concerned may be deemed to be actually  part of the territory over which the coastal State alread y has dominion— in the sense that,  although covered with water, they are a prolongat ion or con­tinuation of tha t territo ry, an extension of it under the sea. From this it would follow that  whenever a given submarine area does not constitute a nat ura l—or the most natu ral—extension of the land territo ry of a coastal  Stat e, even though that  area may be closer to i t than it is to the territo ry of any other Stat e, it can­not be regarded as a pperta ining to th at State— or at  lea st it cannot be so regarded in the face of a competing claim by a State of whose land territory the submarine area concerned is to be regarded as a natu ral extension, even if  it  is less close to it.
Appendix D to Statement of Northcutt Ely

U .S . EN ER GY  OUTL OOK: AN  IN IT IA L  A PP RA IS AL,  1 9 7 1 - 1 9 8 5  : SUM M ARY, P P. X V II-  
X X II , NATIO NAL PE TR OL EU M CO UN CIL , NO VE MB ER 197 1This report summarizes the Nat iona l Petroleum  Cou ncil ’s “Ini tia l App raisal” of the U. S. energy outlook through 19S5. Supply-demand relationships are pro­jected assuming tha t curre nt government policies and reg ula tions1 and the present economic c limate  f or the energy industries  would continue without majo r changes throughout the 1971-1985 period.2

Assu mption s of ini tia l appraisalIn line w ith maintenance of a basic “ status  quo,” it was assumed th at:1. Rece nt physical levels of oil exploration and development dril ling  act ivit y and exploration success trends would continue into the future.2. The level of capital investment in gas exploration and development dri lling  act ivit y would remain relatively constant  and the past trends in the results of such acti vity  would provide the basis for futu re expectations.3. Af ter domestic oil production capac ity is reached, remain ing require­ments would be satisfied by imports. It  was also assumed tha t polit ical, economic and logi stica l considerations would not restrict the ava ilab ility of foreign oil.4. Al l presently feasible sources of gas supply, domestic and foreign , would be utilized.  It  was also assumed that  pol itica l, economic and logi stica l considerations would not restr ict the ava ilab ilty  of foreign gas.5. Nuclear power would be utilize d to the maximum extent consistent with a feasib le development program.
6. Coal production would rise to the degree necessitated by demand and technological advances would permit coal producers and consumers to meet environm ental requirements.These assumptions are generally optimistic . In view of past trends, the assumed levels of oil and gas exploratory act ivity, in particular, are not likely to be realized without  subst antial  improvements in economic conditions and government policies. Sim ilar ly, the ava ilab ility of foreign oil to meet short­fal ls in domestic supplies cannot be assured. Sign ifica nt limitatio ns could arise for  polit ical or logis tical  reasons.

This ini tia l appr aisal,  therefore, is  no t a fo reca st of what  wi ll proba bly happen 
in  the fut ure , and it should not be so inter prete d. It  is sole ly a set of projec­
tions , reflec ting an opti mistic view of wha t might happen with out  major  changes 
in  present government polic ies and economic param eters.  The se projections wil l 
be used as refe renc e points by the Committee in its  subseq uent task  of iden tif y­
ing and eval uati ng the changes in govern ment polic ies and economic condit ions 
whi ch might contr ibute  to an improve d national  energy posture.
Fin din gs  o f the in itia l appraisalIn the ini tia l appra isal, an assessment was made of tota l U. S. energy con­sumption by marke t sectors.3 The Subcommittees for Oil , Gas  and Other Energ y

1 P a rt ic u la rl y  in re sp ec t to  oil  im po rt  co nt ro ls , n a tu ra l ga s pr ic e re gu la tion , le as in g of 
fe de ra l la nd s,  en vi ro nm en ta l co nt ro ls , ta x  ra te s an d re se ar ch  fu nd ing.

2 T hi s an al ys is  re la te s to  go ve rn m en t po lic ies pri o r to  th e  P re si den t’s .Tune 4, 197 1, 
Ene rg y Me ssa ge  t o Co ngres s.

3 fo r an  as se ss m en t of  re qu irem en ts  by  ge og ra ph ic  ar ea  as  we ll, see  C ha pt er  One.  
Volum e II .



Resources made independent assessm ents of the indiv idual  fuels involved. They applied  the ir respective judgments in deciding what facto rs would affect demand for the particular  fuel examined and took into account the probable supply of other fuels. From these project ions, the  Coordinating  Subcommittee developed an energy supply-demand balance. The princip al findings of the ini tial  appra isal, made under the assumed conditions summarized above, were as follows:1. Energy Consumption.— U.S. energy consumption would grow at  an average rat e of 4.2 percent per year  during the 1971-1985 period. The respect ive growth rates by marke t sectors  would be as follows : electric util ities, 6.7 pe rcen t; nonenergy uses, 5.4 pe rcen t; tran sportat ion, 3.7 per­cent ; resid ential and commercial, 2.5 pe rcen t; and industr ial. 2.2 percent.2. Domestic  Energy Suppl ies in R elation to Consumption.— In 1970 domes­tic energy supplies  satisfied 88 pe rcent  of U.S. energy consumption. Under the assum ptions  of the ini tia l appraisa l, domestic supplies  would grow at an average rat e of 2.6 percent  per year during the 1971-1985 period. Since domestic supplies  would increase at  a slower  rat e than domestic demand, the natio n would become increas ingly dependent on impor ted supplies. By 1985, domestic supplies  would take  care of about 70 percent of U.S. con­sumption.
3. Petroleum Liquids.— Domestic supplies, consist ing of crude oil. con­densate and na tur al gas liquids, totaled 11.3 million barrels  a day (B/D) in 1970, which was 21 percent of total energy consumption. Despite the addition of an estim ated 2.0 million B/D from the Alaskan North Slope and  another 2.7 million B/D from new discoveries to he made af te r 1970. tota l U.S. production in 1985 was estim ated at  only 11.1 million B/D.  Therefore, in orde r to meet growing demands  for petroleum liquids, imports would have to increase more tha n fourfold by 1985, reaching a rate of 14.8 million B/D  in that  year. Assuming the availabi lity of foreign  supply, oil imports  would then account for 57 percent of tota l petroleum supplies  and would represent 25 percent of tota l energy consumption. Most of the imports would have to originate  in the  Eas tern  Hemisphere because of the limited poten tial for increased imports from Wes tern Hemisphere sources.
4. Gas.—In the absence of supply limita tions , poten tial gas demand would approximately  double between 1970 and 1985. reaching a level of abou t 3S.9 trill ion cubic feet  (TCF) per annum. Under current regu lato ry policies and federal leasing policies, however, the supplies of domestic nat ura l gas (ex­cluding North Sloi>e) could he expected to fall from 21.82 TCF in 1970 to 13.00 TCF in 1985. By thi s time, another  1.50 TCF would be contributed by the Alaskan  North Slope and 0.91 TCF from synthetic  gas manufactured from coal and naph tha ; meanwhile, imports from Canada could provide 1.15 TCF and imports of LNG and LPG could furnish an addi tiona l 4.93 TCF.4 Tak ing all of these  sources into account, 1985 supplies would total only 21.49 TCF, or 1.25 TCF less than 1970 supplies  of 22.74 TCF. Depend­ency on imports would rise from 4 percent of gas supplies  in 1970 to more than 28 percent in 1985, assuming the ava ilab ility  of foreign supply. The sho rtfa ll in energy supply between potential gas demand and available gas supplies would have to be made up from increased supplies of other fuels.5. Coal.—Supply of domestic coal, including exports, would increase from 590 million tons in 1970 to 1.071 million tons in 1985. Coal reserves were judged ample and could support a f ast er growth ra te  in production. Potential  constra ints , however, were seen as being the  avai labi lity  of manpower and tran spo rta tion facil ities, health and safety  regulations , and the need to develop a commercially  proven technology for  control of sul fur  dioxide emissions.
6. Nuclear.— Nuclear power supply would increase from 23 billion kilow att hours (KWH) in 1970 to 2.067 billion KWH in 1985. This is consistent with estimates of the  Atomic Energy Commission. Achievement of th is level would depend prim arily on resolving delays from siting, environmental and con­struction problems. No shortage of domestic fuels was foreseen, assuming prices for U3Os up to $10 per pound. By 1985. nuclear energy would he supplying 48 percent of tota l electr ic power requirements.
7. Other Fuels.—The remaining fuels—hydropower, geothermal power and synthetic  crude  from shale—would toge ther  con tribu te only 3 per-

4 Rupnlies fro m al l th e source s men tio ne d cou ld be mad e av ai la ble  on lv  a t nr ices  su bst an ­ti al ly  abo ve th os e post ul at ed  fo r pr od uc tion  of do mes tic  n a tu ra l ga s under  th e  as su m pt io ns  of th is  in it ia l ap pr ai sa l.



cent of energy requi rements in 1985. Ceilings on the  output  of the first two 
would be imposed by physical limita tions . Ceilings on the output  of syn 
tlietic crude  would be limited  by government i>olicy on leasin g land, eco 
nomics and techn ology: consequently  only about 100,000 B/D would be 
obtainable from oil shale.

8. Capital Requirements.— In order to achieve the init ial app rais al energy 
balance, capi tal outlays for resource development, manufactu ring  faci lities  
and prim ary dist ribu tion  in the  United Sta tes would have to total approxi ­
mately $375 bil lion over the 1971-1985 period.5 * Not included in this estim ate 
were othe r major sums for petroleum marketing , gas and elect ricity dis tri ­
bution, and  the development of overseas na tur al resources needed to sati sfy 
U.S. import requirem ents.

Implications  of the Ini tia l Appraisal
In the long run, all indigenous energy supplies th at  can be developed will be 

needed. Potent ial U.S. energy resources could physically support higher growth 
rates from domestic supplies  than shown in thi s ini tia l appraisal, par ticula rly  
for coal, nuclear fuels, petroleum liquids and na tur al gas. U.S. coal reserves  
are  ample to meet foreseeable needs. The qua ntity of original oil and  gas in 
place, as estim ated in the  NPC re po rt8 on future  U.S. petroleum provinces, 
exceeds the tota l of cumulative  oil and gas production to date  and the domestic 
demand for oil and gas projec ted in this  appraisal . Also, the combined tota l of 
currently proven and poten tially  discoverable oil and gas as estim ated  in that  
report is above projec ted needs during the study period  interval. It  is extremely 
imp ortant to note, however, tha t these resources  are  not likely to be developed 
to the ir full potential s under the “statu s quo” assum ption  regarding govern­
ment policies and economic conditions. For  example, using the discovery rate 
projected in the initi al appraisal, it  would take almost a century to find the 
estimated discoverable oil projected in the referenced study.

Since the mid-1950's the  growth rate for domestic petroleum produc tion has 
slackened, while that  for imports of petroleum has increased. As a result,  incen­
tives and prospect ive profi tabil ity for explo ration and development  of hydrocar­
bon resources  in the United States have decreased.7 In the las t few years, there  
has been a high er rat e of growth in the market for  domestic oil, but  the “rea l” 
price of crude oil sti ll remains below the level of the decade ear lier.

Based on histo rical  precedent , the  assumption of U.S. oil and gas prices con­
tinuing at recen t levels indicates that  supplies of domestic oil and na tur al gas 
will decline in the futu re. However, an improved economic clim ate would encour­
age (1) increased explo ration  for new reserves of oil and gas and  (2) increased 
recovery of oil from known reserves.

The extent  to which indigenous supplies could be increased by these and other 
changes was not considered  in this  ini tia l appraisal, but will be assessed in the 
final repo rt scheduled for complet ion in July 1972.

At this time, it is app ropriate only to note cer tain  are as of concern th at  are 
implicit in the contin uation of exis ting conditions . These items can be conven­
iently  placed in four  groups:

1. Government Policies—Cont inuation of presen t government policies, p ar ­
ticu larly in respect  to leasing of federal lands, environmental controls, health 
and safety, tax  rates , resea rch funding,  na tural gas price regulat ion, and 
import policies, clearly will result  in a sha rp rise in natio nal dependence on 
imported  energy sources, par ticula rly  petroleum liquids. This  will require 
careful assessment, in resi>ect to both natio nal secur ity aspects and the impact 
on th e U.S. ba lance of payments. Furtherm ore,  the United States canno t ex­
pect inde finitely  to be able to increase im ports of fore ign oil. To ward s the  end 
of the ce ntury , foreign oil supplies  may prove insufficient to  meet all potential 
demands.

5 E xc lude s ca p it al  ou tl av s fo r Alask an  Nor th  Slo pe ex pl or at io n,  de ve lopm en t an d pr od uc ­
tio n. In clud es  ca p it al  ou tl ay s of  $20 0 bi llion  fo r el ec tr ic  po we r p la n ts  an d tr an sm is si on  
lin es.

"A s id icat ed  in th e NP C re por t F utu re  Pe tro leum  Pro vinc es  of  the Uni ted S ta te s (J u ly  
10 70 ).  if  disc ov ered  an d pr od uc ed , fu tu re  pr od uc tion  of  cr ud e oil  wo uld  be 346  bi llion  
ba rr el s (4 .0 tim es  p ast  pr od uc tion ) an d fu tu re  pr od uc tion  of  n a tu ra l ga s wo uld be 1,195 
tr il li on  cub ic feet  (3.6 tim es  past  pr oduct io n).  Th e discov ery an d co mmercial  de ve lopm en t 
of th es e pote nti al  re so ur ce s will , ho we ve r, ta ke  many de ca de s an d re qu ire m aj or im pr ov e­
m en ts  i n eco nomic in ce nt ives .

7 F or fu rt h er disc us sio n of  effec t of  eco nomic fa ct o rs  in  20 ye ar s a ft e r Wor ld W ar  I I , see
th e re port  of th e N at io na l Pet ro le um  Co un cil , Fa ctor s A ffec ting  U.S . E xp lo ra tion , De ve lop ­
men t and Pro du ct io n,  d at ed  Ja nu ary  31, 1967.



58Contin uation  of present government policies will  also result in avai lable  gas supplies being equal to only about one-half of market requirements in 1985. In  view of the indicated  ava ilab ility of substa ntial undiscovered do­mestic reserves, a crit ical  review of natu ral gas regulations and other param­eters impinging on the incentives for  expanded exploratory efforts is clearly in order and urgently  needed.2. Ph ysi cal Fa cil iti es—The satis faction of the nearly  doubled energy re­quirements of 1985 will require enormous addition s of new faci litie s, which will  not easily  be forthcoming under exis ting  poli tical , social and economic conditions. In  petroleu m, the importation of an incremental 10-11 million B/ D of overseas crude oil and products above the 1970 level w’ould require more than 350 tankers, each of 250,000 deadweight tonnage (D W T) . No U. S.ports are presently equipped to receive such tankers , so new terminals  would »have to be developed in  coastal  areas. Sim ilar ly, the increase in refined prod­ucts requirements would necessitate net addition s of about 10 million B/D  to domestic refining capacity over the 15-year period. This  would involve construction at about 2.5 times the rate of the past decade. In  gas, the impor­tation of 4 T CF of LN G annu ally by 1985 would require the building  of 120 •tankers  each havin g a maximum capac ity equivale nt of approxim ately 790,- 000 barrels. In addition, such operations would require the building  of lique­facti on plants at the loading  terminals and the build ing of unloadin g termi­nals, regasification plants and storage and transportation fac ilit ies  at points of delivery. In  coal, the doubling of mine output would involve the develop­ment of Western coal reserves with associated transportation to markets as well as expanded development of underground mines in the Ea st and Mid ­west. In  nucle ar poicer, the pace of construction o f new plants would have to rise very sharply  from recent levels, reaching a capa bility of bringin g thirty  1,000-megawatt plants on line each year from 1980 through 1985.3. Fin an cia l Require men ts—Annual new investment  required to finance development of natur al resources and construction of new fac ilit ies  would greatly exceed the levels of recent years. Funds provided from operations of energy industries at present price levels would f al l fa r short of meeting these capital requirements. Environmental  regulat ions affect ing the supply, trans­portation and consumption of all fuels would further  increase investment costs. A ll these thin gs ind icate increasing energy costs.4. Technology— The doubling of energy consumption over the n ext 15 years implies a sharp step-up in all kinds of measures needed to protect the environ­ment, both at the points of energy production and use. The urgent need for energy also provides varied research challenges,  inclu ding problems such as new coal mining methods, new explora tory techniques, new methods of in­creasing the recovery of oil and gas, new energy transportation methods, advanced nuclear technology, and the development of commercial processes for flue-gas desulfurization and for manu factu re of s ynthet ic liquid and gase­ous fuels  from oil shale and coal.Fin all y, it should be noted that  long lead times are involved in the orderly development of energy resources. Therefore , it  is essential tha t the many con­siderations bearing on the selection of an optimum natio nal energy posture be *brought into sharp focus at the earlie st possible date. In  its final report on the U .S . energy outlook, the Natio nal Petroleum  Counci l will seek to provide as much pertinent mate rial as possible, includi ng analyses of altern atives open to both government and industry.
Ad dit ion al stud iesThe NP C Committee  on U.S.  Energy Outlook has alread y started to develop additiona l analyses of changes in industry and/or government programs and policies and changes in economic conditions which would lead to the following eff ects:1. Increase indigenous energy sup plie s; 2. Enhan ce the enviro nment; 3.Mainta in the security  of the natio n’s energy sup plie s; 4. Increase efficiency in the production and use of fuels,  particularly through technological re­search and development.In  the process o f this addit ional  work, special attent ion will be g iven to costs, includi ng the range of cost increases involved in various  steps to improve the energy supply situatio n, and the resultant impac t of such increases on demand.The Committee recognizes that  price levels will have a significant impact on both the supply of and demand for various energy resources ; an  effort will be made to evalua te the elast icity  of demand and supply for each majo r type of energy.
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Appendix E to Statement of Northcutt E ly 
PROSPECTS FOR AND FROM DEEP OCEAN M IN IN G 1 

(By F. L. LaQue2)
INTRODUCTION

Expectatio ns of considerable revenues form the exploitat ion of the  mineral 
resources  of  the oceans have generated a great deal of discussion during the past 
few years. These expec tations have, no doubt, been an imp orta nt fac tor  in 
stimulat ing p lans  for the  conference “Pacem in Maribus” being organized by the 
Center  for the Study of Democrat ic Inst itu tions to be held in Malta in June, 1970.

♦ Up to now, the discussions have concentra ted heavily on how explorat ion and 
explo itation of the  ant icipated  resources should be made subject to some form 
of inte rna tion al regu lation and how the revenues  from exploitat ion should  be 
applied  for wha t is refe rred  to as “the benefit of  m ankind”. This  is based on the 
concept that  deep ocean m inera l resources represen t a  “common her itag e” w’hich

♦ should be held in trus t by the internatio nal  community  so that  the  wealth  to 
be derived from explo itation of this  her itage will be applied properly.

There are  some, also, who feel th at  the dis tribution of the derived wealth  
should be direc ted towards  redressing  the  imbalance of prosperity that  exis ts 
between what are  called the  “developed” and the “developing” nations of the 
world.

One suggested possib ility would be a wild inte rna tional  scramble among the 
highly developed natio ns to become dominant in the  explo itation of these  re­
sources. This  would have the  effect of aggravatin g inte rna tional  tensions and 
through the advantage of their  advanced technology would make the  developed 
nation even more prosperous r elative to the developing ones.

The other suggested possible res ult  has been described as flowing from an en­
lightened internatio nal  social conscience with  general recognition th at  the  exis­
tence of subs tant ial, often called tremendous, new resources in  the ocean provides 
mankind with  a splendid opportuni ty to organize the  exploitat ion of these re­
sources so as to eliminate any possibi lity of increased internatio nal  tensions 
and to dis tribute  the derived  weal th for the “maximum benefit of mankind” 
with  special concern fo r “developing” nations.

The purpose of this paper is to review the prospects for  the  explo itation of 
deep ocean meta ls and to examine the  prospects of achiev ing the internatio nal  
goals that  have been proposed from the exploitat ion of these  meta l resources. 

PROSPECTS FOR DEEP OCEAN MIN IN G

This discussion will deal only w ith meta ls or what are  sometimes called “hard 
mineral s” to dis tinguish  these from such o ther  minerals as petroleum, na tur al gas, 
sulfu r, and phosphorites. Such othe r ocean “mineral s” as sand, gravel, diamonds 
and precious coral will a lso be excluded.

DEEP OCEAN VS NEAR SHORE DEPOSITS

Since we shal l be talkin g about ocean mine ral resources that  may become 
subject to some sor t of internatio nal  regime we must  have some notion  as to 
the  probable location of its  boundaries, as this will determine  the natur e and 

e  location of the  resources th at  may be exploited  with in such a regime.
♦  The limi ts of nat ional juri sdictio n of coastal nations over the resources of 

the seabed were presumably estab lished by the 1958 Geneva Convention on the  
Continenta l Shelf. The limit established by a water depth of 200 mete rs was 
made much more imprecise by extending the  limit to any depth capable  of ex­
ploitation  subject to a fu rth er  l imi tation in terms of a crit erion of adjacency  to 
the coasta l sta te cla iming ju risdiction .

Experience has shown tha t each country is like ly to  have i ts own in terpre tat ion  
of the provisions of the convention in extending its  limi ts of juri sdictio n beyond 
the 200 meter depth line.

1 B as ed  on a pap er  or ig in al ly  pr ov ided  fo r P re p ara to ry  Co nferen ce  on th e  Rol e of 
E n te rp ri se s in  an  Ocean Regim e fo r th e Pa ce m in  M ar ib us  Co nferen ce  in  M al ta , Ju ne , 1970, 
or ga ni ze d bv th e Cen te r fo r th e St ud y of D em oc ra tic In st it u ti o n s,  S an ta  B arb ara , Ca lif . 
Ap ril  1- 3,  1970.

2 Vice P re si den t (R et ir ed ! In te rn a ti o n a l Nicke l Co mpany , In c. . 67 W al l S tr eet , New  
Yo rk,  an d Se nior  Lec tu re r,  Sc ripp s In s ti tu ti o n  of  Oce an og raph y,  U ni ve rs ity  of  Cal ifor ni a 
a t San Die go,  L a Jo ll a,  Cal ifor ni a.
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The technology for drill ing oil wells has already advanced  well beyond the 200 meter depth limit  in the form of explorato ry wells. Production is being ac­complished a t a depth of about 310 feet (100 meters) .Recent discussion and asse rtions have suggested that  the oute r limit  of na­tional jurisdic tion  over the seabed resources  of a continenta l shelf should be at the seaw ard edge of a continenta l slope as a na tural prolongation of a continental land m ass a t dep ths as  grea t as  2500 meters [1, 2.]
So f ar  as the “hard minerals ” being deal t with in this  pap er are concerned, the prospect for the ir poten tially  profitable mining beyond the 200 meter depth line is not significantly  differen t from the prospect beyond the 2500 meter line. Consequently, the  probable location of the boundary of nat iona l jurisd iction i s not considered  to be a significant fac tor  in estim ating the future  value of exploi­tation of "hard mine ral” resources th at  might become subjec t to inte rnat iona l jurisdiction.
This brings  us to quesions as to what minerals exist and are  possibly recover­able from, or below, the  ocean bottom outside the  limits of the national ju ­risdictions of coasta l nations and at  dep ths probably in excess  of 2500 meters.It seems safe at  thi s time to eliminate any consideration of the possibility of mining operations  resembling those undertak en on shore and involving sinking of sha fts  leading to underground excavations of m ineralized veins or zones. The eventual technical feasibility  of such operat ions has been asse rted  by Carl F. Austin [3] in an interest ing paper. Such operations would be difficult and ex­pensive enough in relat ively  shallow coasta l waters which would be within  limits of national jurisdic tion  and are  quite  unlikely to be undertaken in the deep ocean in the foreseeable future.
Preston Cloud [4] has pointed out that  “modern theory of sea floor spreading implies that  beneath  a thin veneer of later sediments the ocean basins  are gener­ally floored with relatively young and sparsely mineralized  basaltic  rock.” This is consistent with a similar  conclusion by Harold James [5].The extension of underground mining into deep inte rna tion al waters  appears to be an  ex tremely remote possibili ty which need not engage our furth er  atte ntion on thi s occasion.
Plac er like deposits of gold, silver, platinum, tin and diamonds eroded from onshore mineral  deposits and carr ied into the ocean by streams  cannot he ex­pected to extend  beyond limits of national juri sdic tion  which will encompass the lowest sea level in geologic tim es [2]. This  is the case also of mineral  rich beach sands conta ining valuable  concentrat ions of titan ium, zirconium and iron.So fa r as elements dissolved in seawater are  concerned, commercial  exploita ­tion has been limited to magnesium, bromine and common salt. Since these are read ily avail able  from coastal  waters under natio nal juri sdictio n they need not be considered in discussions of the explo itation of deep sea mineral s. The con­cen trat ions of othe r metals  dissolved in seawater are  so low that  there  is prac­tically  no chance of the ir profitable explo itation in view of the tremendous volumes of water that  would have to be processed to recover any significant amount. For  example, trea tment  of 500 million gallons per day would yield only about ten  pounds of nickel. Concentrat ions of other metals of intere st are  of the same order of magni tude [6].
Metal enriched muds associa ted with hydrothermal activities such as  have been explored in the Red Sea [7, 8] cann ot be expected to be extensive enough, suffi­ciently rich in metals, and encountered in enough places to w arrant  consideration at  this time as becoming a near future  s ignificant fac tor in the tota l exploita tion of metals  from the deep ocean and how this  might be regula ted. The same ap­plies to consolidated vein or lode deposits that  might occur at relatively shallow depths  on ocean ridges [2, 5].
This leaves us manganese nodules lying on the ocean floor to represen t the only deep ocean hard mineral resource that  need be considered at  this  time. This view is supported by McKelvey, T racy , Stoertz and Yedder [2] as per the following quo tation:  “The manganese nodules, in fact, are  the only likely poten­tial  resource  over much of the large ocean basins . . .”This conclusion will account for the  attention to be given to the metals  in nodules in this paper.

MAN GAN ESE NODULES

The existence of manganese nodules on the deep ocean floor has been known since the famous Challenger Expedi tion 1873-1876 [9j.Since then there have been numerous other explorations that  have provided evidence of a very wide dist ribution of manganese nodules of vary ing composi­tion and potential  value. V. McKelvey and F. Wang of the U.S. Geological Sur-
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vey [8] have recen tly published maps showing locations  from  which nodules  have 
been recovered in exploratory  surveys.

Only a  very small fractio n of the tot al ocean bottom are a has been covered by 
the explorat ions  und ertaken  so far .

The explorat ions  to date have shown, also, th at  nodules of att rac tive meta l 
content are  most likely to  be found at  depths in excess of 12,000 feet (3600 
meters) .

DISTRIBUT ION OP NODULES

There  is considerable evidence [8] that  nodules a re likely to be found over broad 
areas . This  would follow also from the general uniformity of the  ocean water 
sources of the nodule cons tituents  above large are as of the ocean bottoms. 

j  The limited info rmation avai lable  on the  dist ribution, composition, physical
cha rac ter  and setti ng of manganese nodules suggests th at  there may be loca tions 
in which these  fea tures could cause them to be charact erized as “hot  spots’’ of 
unusual attr act ivenes s for exploi tation. There is equal reason to believe tha t the 
are as of any such “hot spots” would be large and numerous enough to accommo- 

* date a number  of exp loita tion act ivit ies simultaneously. This would moderate or
even eliminate  competition for  concessions for exp loita tion of defined areas.

There are  other just ifica tions such as sound resource management practice  
for some ins trum entality for knowing and keeping  tra ck  of defined a rea s in which 
exploitat ion is being underta ken.

Fac tors beyond richness of a particular  deposit of nodules  th at  would make  
some are as more att rac tiv e than  others, and  thereby supp ort a desi re for  a con­
cession for  tenu re of a defined are a inc lud e:

1. Prox imity to potentia l markets  for the  metals recovered.
2. Nearness to sites  of land-based beneficiation  and refining plants  as  this  

would affect tran spo rta tion costs.
3. Favorable  meteorological and  sea -sta te conditions.
4. Depth  of water in which recovery operation s would have to be under­

taken .
5. Topography of bottom.
6. Soil mechanics of bottom.
7. Poli tical  stabili ty and overall  “business climate” and  other incent ives 

of adjacent  coastal nations  in which supplementary land-based operat ion 
would be under taken.

VALUE OF NODULES

It  seems quite  unl ikely that  nodules will ever be sold in the ir raw  form. The ir 
commercial  value  will be estab lished  basica lly by the  difference between the 
marke t value of the metals contained and ext rac tab le a nd the  cos t of finding and 
recovering the nodules, transp ort ing  them to refining plants, ext rac ting the 
meta ls in marketa ble forms and marketing them. The profit on the overall  oper­
atio n is not easily rela ted to the appar ent  value  of the  nodules a t the  site  from 
which they may be recovered.

The tot al income th at  might  be realized from all nodule exploitat ion opera- 
a  tions  th at  might be und ertaken  and  the tot al are a of ocean bottom th at  might

be involved in such operations will be determ ined prim arily by the composition.
A representative composition of a Pacific Ocean nodule conta ining  high enough 

concentra tions  of metals to make them of possible  commerc ial i nte res t would b e:
Manganese  25% ; Nickel 1% ; Copper 0.75% ; Cobalt 0.25%. 

a  A “typic al” At lant ic Ocean nodule would c on tain :
Manganese 16% ; Nickel 0.42% ; Copper 0.20% ; Cobalt 0.31%.
The inadequa te number of analyses  available for calcu lation of average metal 

contents and the limited significance of such averages for  the  purposes of this  
discussion will jus tify  disregarding  figures for average meta l contents.

The iron  content of nodules is too low (generally  under 20%) to assign  any 
value  to iron in apprais ing the potentia l marke t value of meta ls in nodules.

The composition of a represen tative Pacific Ocean nodule of possible com­
mercia l attra ctiveness, previously shown, will serve as a basis  for fu rth er  cal­
cula tions  and discussion.

As mentioned previously , the  meta l content of nodules varies through wide 
limi ts over different areas of the ocean bottoms. As a  broad generaliza tion,  sam­
pling to date has shown that  the maximum contents of valuab le metals are  most 
likely to be found in the Pacific Ocean ra ther  tha n in the Atlantic,  and that  
favorable  areas in the  Pacific can be expected  to be the locat ion of the most 
extens ive nodule recovery operations.

80 -0 71—72------ 5



62Unfo rtunately , it would appear that  nodules of potentia lly attractive com­mercia l value are most likely  to be found at very great depths of water in the range from about 12,000 to 18,000 feet (3000 to 5400 meters) .Unfo rtun ately, also, the ratio of the constituents of the metals in nodules is grossly out of balance with the world’s current abili ty to consume these metals (See Table 1 ).In  some nodules the content of the associated metals will be high enough to make the manganese unsuitab le for its major fields of application  unless the associated  metals are removed, yet so low that  the amounts and value of the associated metals that  might  be recovered will be so much less than the cost of refining the manganese for their  removal as to make nodules of such composition economically  unattract ive.Reference was made previously to the disparity between the ratio of metals in nodules and the ratio of world demand for them. This  disparity is documented in Table 1 and is illustrated  most dram atically by noting that  if  the world’s needs for  copper were to be supplied completely from the exploitation of nodules there could be made avail able  at the same time nearly twenty-five times as much manganese, fifteen times as much nickel, and one hundred thirteen times as much cobalt as the present market requires.Many conclusions can be drawn from the da ta in Ta ble 1.Probably the most im portant conclusion should be t hat the revenue that  might be expected to be derived from the exploitat ion of nodules cannot be calculated simply by adding up the values of the individual metals per ton of nodules on the assumption tha t there will  be a market at current  prices for all the metals in the nodules.Other discussions of the effect of recovery of metals from nodules on the mar­keting  of the metals involved have concentrated on what effect the entry of metals into the marketplace from this source might have on lowering the prices of the metals involved. Such calculations  and predictions fail ed to take into account the more important question stemming from the date in Table  1 as to the exte nt to which the metals might be able to find a market at any price.In the ligh t of present knowledge there is no reason to expect that  individual metals can be recovered from nodules at a cost less than that  from land-based ore deposits. From  this it follows that  exploitation of nodules is likely to be economically attra ctive only if  a market can be found for  more than one of the metals present.It  seems unlikely that  recovery o f manganese from nodules wil l be economically attr active. [2,11]Therefore, we shouldn’t assume that  nodules will  be exploited prim arily as a source o f manganese.Depending on the process used, the form in which the manganese is made available and the cost of shipping to market, some value might be attached to the manganese nodules at  a price that  would probably be lower than existed before manganese from nodules was added to other sources of supply. On the other hand, the manganese may be considered to be like  rock and discarded in the refining process so that  no realizab le value  would be attache d to the manganese content of nodules.The economic attractiveness of manganese in nodules could be increased by a successfu l effort to develop large  new uses for this metal. Such new uses should not be unduly competitive with the other metals associated with man­ganese in nodules if  the goal of increasing the total  value of nodules is to be achieved.Effo rts  to make the market for manganese much less than almost wholly dependent on the level of production of steel have been, to say the least, un­impressive in the past. This should become an important research activity  as a means of making the exploitation  of nodules more attr acti ve commercially .The same consideration applies also to cobalt for  which the effort to develop new uses has already been considerable but which could be expanded furth er as a contribu tion to the futu re of  nodule exploitation.Date in Table 2 shows the tonnage of nodules of the composition chosen for illustrati on tha t would have to be harvested, the areas  of ocean bottom that would have to be exploited on the basis of two pounds of nodules per square foot, and the fract ions of the total  ocean bottom tha t would be exploited to produce metals from nodules to the extent  of world production from land sources in 1907.



63It  can reasonably be a nticipated tha t by the time exploitatio ns of nodules be­comes technolo gically  and commercial ly feasib le, the w orld’s needs for  the metals contained could be about twice the amounts used in 1967 as shown in Table  2.The data in Table 1 suggest that  a nodule exploitation  operation aimed at satisfyin g a major share of the world demand for cobalt would encounter mini­mum difficulty in finding a market for  the associated metals.This  suggests, further, that the early  stages of nodule exploitation  might  well be on a scale geared to the world's needs for cobalt. The magnitude of the scale established on this basis as per the data in Table 2 would be represented by exploit ing a maxim um of about six and one-half million tons of nodules per yea r.Exp loita tion  at  this level would yield ab ou t: 33 million  pounds of co ba lt; W 4 million tons o f manganese or e; 132 million  pounds o f n icke l; 100 million poundsof copper.Since it would not be real istic  to assume tha t over 20% of the world market for manganese could be displaced immediately to accommodate manganese from nodules, and a serious question as to whether treatment of  nodules for  recov- t ery of manganese would be economically attra ctiv e, we can reasonably assumethat  the real metal value  of nodules in such an operation would be represented by their nickel, copper and cobalt contents, i.e. about $385,000,000 f or the nodules required to meet the 1967 world production of cobalt.This estimated gross revenue would be reduced by the cost  o f recovery, refining, etc. A net revenue before taxation  of $80 million  after subtr acting costs w'ould be optimistic. An assumed international tax  rate of 50% would yield $40 million for possible distribution to developing nations . Giv ing value  to the manganese would increase the ta x revenue by only about $10 million.There is also a question as to whether  taxatio n for inter natio nal purposes would be based on the total operation, of which part  will be under nationa l jurisdiction, includ ing transportation and land based operations such as refining.To sati sfy  100% of the world’s need for  cobalt in 1967 would, as per Table 2, require harve sting  nodules from an area of ocean bottom measurin g only 236 square miles. This represents only 1.7 ten thousandths  of one percent of the total ocean area.The data in Table  2 show also tha t going to the unlike ly extreme of abandon­ing all land-based sources of the metals involved and securing  the world’s needs for all these metals exclus ively from ocean nodules would require harve sting of nodules from only about 0.02 percent of the ocean bottom each year. Stat ed an­other way, 1% o f the ocean bottom could sat isfy  the 1967 world’s needs fo r man­ganese, nickel, copper and cobalt for about 50 years.In view of the data already  avail able  and the assumption of the existence of tremendous quantit ies of nodules estimate d to be as much as 1.7 trilli on tons in the Paci fic [9] distribute d broadly over large areas of ocean bottom, it would be reasonable to expect tha t if  such a minute fraction of the ocean bottom will yield the t otal world need for the metals likel y to be ex tracted , any regimes and regula­tions tha t may be established will have to deal only with relativ ely small areas• being exploited simultaneously in a very small  number of indiv idual  operations which need not and are not likely  to interfe re with each other where they may be undertaken.The figures tha t have been cited can, of course, be challenged on the  basis that  the statistics  avai lable  for  the calculation s represent the past rathe r than the*  futu re when exp loitati on of deep ocean nodules may be undertaken on a commer­cial  scale.World  wide advances in indu stria lizat ion with consequent in creasing needs fo r the metals in nodules and higher  selling  prices for these metals can be ex­pected. Both the quantities  o f metals tha t will be refined and their market values could double in the nex t twenty years.Nevertheless, even with such or even greater increases,  the areas of ocean bottom that might be exploited will remain relat ively  small and with a coincident increase in the world gross national product, the revenues to be derived from ex­ploitat ion of nodules cannot be expected to have  a signif icant effect on the balance of prosperity between the “developed” and the “ developing”  nations.As mentioned previously, the extent to which nodules will  be exploited as a source of the world’s needs fo r the contained metals will  be influenced by several factors to be discussed.



64Fi rs t will  be the extent of presently known and new discoveries of land-based ores o f equal or superior commercial attract iveness.Data on known ore reserves for the princip al metals in nodules are given in Tables 3, 4, 5 and 6 for manganese, copper, nickel and cobalt respectively. The number of years’ supply represented by these reserves at  the 1967 rates of pro­duction  are summarized in T able 7.The numbers of years ’ supply indicated by Table  7 are sure to be extended by cont inuin g discoveries of new ore bodies on land and new techniques for recover­ing  and treat ing lower grade ores. This  would be offset by increases in wyorld needs which may become twice what was required in 1967 by the time exploita ­tion of nodules is undertaken on a commercial scale.It  can be concluded reasonably that  the e xploita tion of deep sea nodules is not like ly to take  the form of a desperate attempt to make up for any near future  exhaustio n of land-based sources of the metals involved. This  conclusion was reached also by V . E . McK elvey [10]The data in Tables 3 to 6 also show the extent  to which ores of the metals in nodules represent important resources of “developing”  countries.I f  the cost of recovering metals from deep sea nodules were to be less than from  land-based ores, there would natu rally  be a very strong incentive to aban­don land-based sources in favor o f deep sea nodules.There is no present evidence that  recovery of  metals from nodules will  be more profitable than the exploita tion of land-based ones. On the contra ry, on the basis  of their estimates of the capital costs of recovery equipment (dredges) and transportatio n, plus high refining costs, Sorensen and Mead concluded that at  the present time the exploitation of  nodules for their metal content cannot be expected to be profitable, even if  credit is allowed for the manganese content. Wh ile this conclusion might be challenged as unduly pessimistic, it is reasonable to assert  that  the profitability of the exploitation of deep sea nodules remains to be demonsrated [10].If , and when, the exploitation o f metals from nodules may become comm ercially attr act ive , a limit ation  on the scale of operations may be imposed by some in­terna tional action. Regul ations  may restrict  the volume of production so as to conserve these resources or minimize undesirable disturbance of the opportunities to find a profitable market from land-based sources.Any such steps should preferably deal with production from both land and sea sources rather  than with either one alone. Otherwise,  desirable encouragement of  investment in explorat ion and exploitation of seabed resources would suffer from discriminatory  limita tion of seabed production.Restrain t may result from unwillingness of producers from land-based sources to abandon mines and processing fac ilit ies  in which there is a tremendous capital investment. Simultaneously  it would be necessary to raise the similarly tremen­dous amount of new ca pital  t hat would be required for the exploitatio n of nodules. The magnitude of the capital requirements to deal with the very large tonnages of  nodules that  would have to be handled (Table 2) could run into billions of dol lars  for  the total  shown in Tab le 2.There may also be effects of restrictions tha t may result from nationa l and inter natio nal restra ints on potentia l exploiters  designed to protect national sources of tax  revenue and employment in mining and processing land-based ores in the countries of their origin. Countries curren tly having a major  depend­ence of their  prosperity on the exploitation of land-based ores might be expected to exert their influence in international bodies to restrain  the exploitation of deep sea metals. This  would be discouraging  to investment in ocean mining as noted previously.In  some instances the exploitation of metals from nodules may be encouraged or expedited by nations which may wish for strate gic reasons to become inde­pendent of remote sources of metals under the control of possibly unfrie ndly nations or subject to the hazar ds of long-distance transpo rt. This  urge will be restra ined if  there is a substanti al increase in the cost of  metals recovered from the  sea as compared with  land sources.
PROSPECTS FROM DEEP OCEAN MIN IN GIn the introduction to this paper it was noted tha t there was hope in some quarters  that  the revenue from the exploitatio n of  ocean mineral resources might be used to narrow the gap o f prosperity between “ high ly developed” and “develop­ing”  nations.
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Using the  proceeds from exploitation of deep ocean meta ls from nodules for 
narrowing  the gap of prosperity is likely to be a very complica ted ma tte r with  
a much more limited  effect than has been suggested and counted upon.

In terms  of “prosperi ty” the nations of th e world are  a rrange d in a very broad 
spectrum with  no well or easily  defined steps. It  would be very difficult for any  
agency engaged in dist ribu ting  tax  revenue from deep ocean mining to decide 
which were the  “developing” nations  th at  were  ent itled to get something and 
how the total available should be a llocated proper ly among them, e.g. in supp ort 
of identified specific projects  as  has been suggested. Presum ably, ways and means 
could be found to deal with  thi s problem, if and when the fund s avail able  made 
this  an im portant  ma tte r to be dea lt with.

The gross nationa l p rodu ct of a country is a  reasonable measure of i ts level of 
w “prosperity .”

The world-wide dis tribution of “gross nat ional prod uct” in 1967 is shown in 
Table 8.

For  purposes  of th is  discussion it  is assum ed th at  “developing” coun tries  as 
candida tes for dist ribu tion  of revenues from deep ocean mining would be found 
in Latin America, South Asia, the Near East , the  Fa r Ea st (outside  Japa n) , 
Africa (outs ide South Afr ica)  and Oceania (outside  Aus tral ia and New Zealand ). 
The tota l Gross N ational Produc t fo r these are as in 1967, from Table 8 amounted 
to $291,254,000,000 or 12.6% of t he  total World Gross Natio nal Produc t.

The next question  to  be answered i s : How much o f the Total  World Gross Na­
tion al Prod uct is represented by th e value  of w orld  production of the  principa l 
constitu ents  of deep sea modules, i.e., manganese , copper, nickel and  cobalt? 
These figures are  given in Table 9.

From the figures in Tables  8 and 9 it  can be calculated th at  the value  of world 
production of manganese, copi>er, nickel and  cobalt in 1967 represented only 
0.28% of the  World Gross National Produc t. The  dis tributable  revenue  from 
taxa tion , 10% of the total value of production of these four meta ls would be 
al>out 0.028% of the  world G.N.P.

It  may be noted a lso th at  the to tal world product ion of these metals in 1967 had 
only about one-half th e valu e of world ca tch of fish in th at  year.

It  mus t be noted also  th at  a sub stan tial  portion of the world’s production of 
manganese , copper and cobal t comes from wh at migh t be called “developing” 
count ries. Pertinent sta tis tic s on sources of these  metals and  the value of their 
production in each coun try are  given in Tables 10, 11, 12 and 13.

While most of the  world’s nickel now comes from Canada the  next larg est 
amount comes from New Caledonia.

New nickel projects  are in various stages of explo ration and  development in 
New Caledonia, Guatem ala, Dominican Republic, Indonesia, the Phil ippines and 
the  Solomon Islands. Austra lia can be added  even though i t has not been included 
in the li st of “developing” nations.

It  is evident from these da ta th at  substit uting ocean for land, sources of t he  
meta ls would de tract from rather  tha n advance the prosperity of the  developing 
countries  in which the land-based ores  are located. The extent to  which thi s might 
occur would be influenced by how much the  world’s needs for  t he  nodule meta ls 

• will have increased by the  time the  ocean becomes an important source. I t will
also be influenced by economics which might m ake ocean mining  more att rac tive 
tha n land  mining, especially  to organiza tions t ha t have no int ere st in land  based 
sources.

If, as would be the  case, only the revenue represented by some form of taxat ion  
A of the “profits” from the  exploitat ion of deep ocean metals is ava ilable for ad­

jus ting the rela tive  prosperity of “developed” and “developing” natio ns the 
amount thus  avail able,  e.g. about 10% of the tota l marke t value of the  metals,  
would represen t only a litt le more than 0.025% of the world Gross National 
Prod uct and  only about 0.2% of the 1967 Gross N ationa l Produc t of  the  “develop­
ing” nations.

On a per c api ta basis it would amount to only 41 cents  per person if it  w’ere  to 
be divided equally among the tot al populat ion, 1594.9 millions, of “developing” 
countries .

It  should be evident, therefore, th at  even in the unlikely event  th at  the  deep 
ocean bottom would replace  all  land sources of manganese , copper, nickel and 
cobalt the assignable revenue from the explo itation of these  deep ocean metals 
couldn’t go very fa r in adjust ing  prosperi ty between “developed” and “develop­
ing” nat ions.
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There could be a gre ate r effect in reducing the  prosperity of the  “developing” nations which are  now major sources of deep ocean metals,  see Tables 10, 11, 12 and 13, and compare the current value s of meta l produc tion with  the  41 cents per  capi ta possibly available from exploitat ion of deep ocean metals.
PRESEN T STATUS OF DEEP OCEAN RECOVERY OF NODULES

Most of the current activitie s in the  recovery of metals from deep ocean nodules can be characte rized as examination of the technical and  economic 
feas ibil ity of various conceptual approaches. Some of these may lead to what might  be called prelimina ry or pilot scale projects designed to demonstrate commercial feasib ility that  w’ould war ran t fu rth er  investment. These will precede any full-scale commercial operat ions of which there are none at  present. [10]It  seems likely th at  much of the cur ren t activity  is a imed a t providing a basis in advance for fut ure  decisions as to the choice between land-based and ocean bottom “ores” when new sources of ore may be needed, as for example when the  per capita consumption of metals in “developing” na tions begins to approach 
th at  of the “developed” ones.

CONC LUSIONS

1. The commercial scale explo itation of deep ocean nodules must await  tech­nological developments which will make this  commercially attr act ive . This will tak e several years  and probably will not occur before 1985.
2. There is a need for an internatio nal  program of ocean explo ration  such as could be pa rt of the  Intern ational Decade of Ocean Exp loration proposed by Pre sident  Johnson of the U.S.A. in 1968 to confirm the extent  and dist ribu tion  and  indicate  the possible value  of metals in deep ocean nodules.
3. In view of the probably  small scale and small numbers of exploitation operations likely to be under take n in the foreseeable futu re, any ins trum entality or regulations th at  may be introduced should tak e thi s ma tter of scale and timin g into proper account. The emphasis should be on providing a regulatory environm ent, eith er nat ional or inte rnational, th at  will be an incentive to risky explo itation ra ther  tha n a means of restr ain t associated with an effort to deal with unknown situatio ns and  circumstances th at  can be conceived but  which may never be encountered.
4. While appropriate internatio nal  regulations will be needed, the ir deta ils should aw ait  the development of fact s not  yet  in hand. An internatio nal  law or regulation which could be described as a codification of practice could logically  reflect reasonably precise knowledge of the pr actic e t ha t is to be codified. It  should be flexible enough to tak e into account information acquired in the course  of work direc ted toward commercial exploration and explo itation and should be designed to st imu late  ra ther  than res tra in such activ ities.
5. In view of the lack of knowledge of the  extent of revenues from the exploitat ion of nodules th at  m ight become avai lable for tax ation for the  “benefit of mankind” and the probably small magnitude of funds  th at  will be available for  dist ribu tion  in the  foreseeable  future, the  prime emphasis in proposing an app ropriate ins trumenta lity  should be an encouragement of exploration  and the  first  stages of explo itation ra ther  than on how to dispose of revenues.
6. The “developing” na tions should no t be encouraged to expec t any substan tial  sums derived  from the exploitat ion of deep ocean meta ls as a major component of the  funds needed for th eir  fu tur e development.
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TABLE 1

1967 wo rld production

Pounds per 
ton of 

nodu les 2

Percentage of 1967 world production  of 
associated metals tha t would be made
available simul taneous ly

Manga-
Cobaltnese Copper Nickel

Primary metal to be recovered
from nodules to extent of to tal
world production in 1967: 1

Manganese.................... _____  18,650,000 short tons o re .. 100 4.0 59 453
Co pper._____ ______ ........  11,184,377,000 pounds.. . 15 2, 502 100.0 1,479 11,335
Nicke l............................ _____  1,007,943,000 p o u n d s .. .. 20 169 8.0 100 766
C o b a lt .. .. ............ .. _____  32,890,000 pounds______ 5 22 .9  13 100

i Mainland China not included.
’  Based on nodules containing  25 percent manganese, 1 percent nickel, 0.75 percent copper, and 0.25 p ercent coba lt

TABLE 2.—TONS OF NODULES AND BOTTOM AREAS TO BE HARVESTED EACH YEAR TO YIELD METALS AT THE 1967
LEVEL OF PRODUCTION FROM LAND SOURCES

Pounds Short Fraction of
per ton tons of Area to be tota l deep

of nodules harvested ocean bottom
Metal World production in 1967 nodules 1 requ ired 2 square miles area (pe rc en t)2 *

Manganese_____________ 18,650,000 short tons o re ............. * 29,800,000 1,069 0. 0008
Copper___ _____ _______ 11,184,377,000 p ounds.. ........ 15 745,625,100 26, 746 .0192
N ic ke l. .. .................. ........... 1,007,943,000 pou nd s. ............. 20 50, 397,150 1,808 .0013
C o ba lt .. ..................... ......... 32,890,000 pounds........ ........... 5 6,578,000 236 .00017

1 Based on nodules contain ing 25 percent manganese, 1 percent nickel,  0.75 percent copper, and 0.25 percent  cobalt .
2 Based on nodule density  o f 2 pounds per square foot of ocean bottom or 27,878 tons per square mile.
3 Estimated to be 139,500,000 square miles (361 x1 0 6 square kilometers) .
« Increase due to  lower manganese content  of nodules (25 pe rcent) as compared w ith 40 percent in  land-based ores.



TABLE 3.—PRINCIPAL WORLD ORE RESERVES OF MANGANESE 1967

[In thousands of short  tons]

Country

Manganese 
con ten t of 

ore reserves

Austra lia..................................................................................................................................................................... 44,000
Brazi l...........................................    46,000China (mainlan d) ....................................... ........... . ................................................................. ............................. 20,000Gabon..........................................................................     96,000In d ia ,.........................................................................................................................................................................  22,500South Af ric a...........................................................................................   300,000U.S.S.R......................................................................................       200,000Ghana......................................................................................................................................................................... ( i)

To tal...............................................................................................................................................................  728,500

1 Not available.

Note:  Equivalent  tons of ore of assumed 40 percent grade— 1,821,250,000 tons at 1967 rate of production from land sources (tab le 2). This would  ind icate a supp ly good fo r 98 years without any ad dit ions to reserves from  new discoveries or otherwise.

Source: U.S. Bureau of Mines Commodity Statements.

TABLE 4.— PRINCIPAL WORLD ORE RESERVES OF COPPER 1967 

[In  mi llions of short tons]

Copper 
content ofCountry ore reserves

Canada......... ....................     9.9
Ch ile .............................................................................................................................................................   59.3Congo.....................................................................................................................................................................   20.0Peru.....................................................................................................................................    24.6United States ............................................................................................................................................................. 85.5
U S S R .................................................................................................................................................................................  38.5Za mbia. ...............................................................................................................................................................................  30.0Others.......... .......................................... ................................................................................................................... 40.0

To ta l................................................................................................................................................................ 307.8

Note: At 1967 rate of production from  land sources (table  2) this would indicate a supp ly good for  55 years without any add ition s to reserves f rom  new discoveries or otherw ise .
Source: U.S. Bureau of Mines Commodity Statements.

TABLE 5.—PRINCIPAL WORLD ORE RESERVES OF NICKEL 1967 

[In  mill ions  of pounds]

Country Nickel content 
of ore reserves

Austra lia....................................... ......... . . ......... ....... ........................................................................ ...................
C a nada .. .. ..............................................................................................................................................................
Cuba......................................................................................................................... ............................................ ..
Dominican Republic .................................................................................................................................................
Guatemala..... ............................................................................................................ ......... ......... ...........................
Indonesia............................................................................................................................................ .....................
New Caledonia............................................................ ....................................................
Ph illip ines............................................................................. . ..............................................................
Puerto Rico....................................................................
U S S R ...................................................................................................................................
United States ....................... .................................................................
Others................................................................................................................. ..................................................

2,000
20,000 
36,000 

1,600 
2,000 

16,000 
33,000 
9,000 
1,600 

20,000 
425 

7,000
Total 148,625

Note: At 1967 rate of production  from land sources (table 2) th is would indicate a supply  good for 148 years with out any 
additions to reserves from new discover ies or otherwise.

Source: U.S. Bureau of Mines Commodity Statements.



TABLE 6.— PRINCIPAL WORLD ORE RESERVES OF COBALT 1967

[In mil lions of pounds]

Country
Cobalt content 
of ore reserves

Canada....................................................................................................................................................................... 386
Congo....................................................... ........................................................................... ..................................... 1,500
Cu ba ........... ................... .................................................................... . ........... ...................................................... 744
New Caledonia............................................................... ........................ .................................................. .............  880
U.S.S.R. (es tim ate) ._________ _____________________________ _______ ________________ - ...............  450
United States............................................................................................................................................................  56
Zambia......................................................................................................................................................................  766
Morocco.................................. ............................................................................—...................- ...........................-  28

To ta l............................................................................................................................................................... 4,810

Note:  At  1967 rate of p roduct ion from land sources (tab le 2 ) this would indicate a supply good for  146 years without any 

additions to reserves from new discover ies or otherwise.
Source: U.S. Bureau of Mines Commodity Statements.

TABLE 7.-APPAR EN T YEARS SUPPLY OF METALS IN KNOWN LAND ORE RESERVES AT 1967 RATE OF PRODUCTION

Indicated
years

Metal supp ly’

Manganese..........................................................................................................................- .....................................
Copper........................................................................................................................................................................
Nick el....................................................................................................................................................................
Cobalt.........................................................................................................................................................................

98
55

148
146

* From tables 3, 4, 5, and 6.
’  Assuming no add itions to reserves from new discoveries  or o therwise.

TABLE 8 —WORLDWIDE GROSS NATIONAL PRODUCT, 1967

Gross national product in 
U.S. dolla rs

Area

Dollars
Mil lions per capita

Western Hemisphere (outside Latin America)........................................................................... 850,930
Western Europe...................... ................................................. ....................................................  581,778
U.S.S.R. sphere ..................................................       419,711
Japan..............................................................................................................................................  115,660
Latin America .......................................................................................................................  105,783
South Asia ................................................................................................................................    61,389
Near East.......................................................................................................................      45,940
Far East (ou tside  Japan)..............................................................................................................  43,012
Africa (outside South Af rica)....................................................................................................... 34,240
Australia and New Z ea la nd .. .. .................................................................... - ...........................  32,304
South Af rica............................... . ........... ......... ..........................................................................-  13,080
Oceania (ou tside  Australia and New Zea lan d) ...... .................................................................. 910

3,824
1,636
1,377
1,158

426
91

345
147
132

2,213
617
250

Total .................................................................................................................................... 2,304, 737 ..........................

Source: Statistics and reports, Division U.S. Agency for Internatio nal Development and for U.S.S.R. Sphere Monthly 

Bulletin  of Statist ics, United Nations.

TABLE 9. -V ALU E OF WORLD PRODUCTION OF NODULE METALS IN 1967

Metal Total production Market price Value

Manganese........................................
Copper..............................................
Nic ke l................................................
Cobalt................................................

18,650,000 short tons ore*............
11,184,377,000 pounds ’ ...............
1,007,943,000 poun ds’ .................
32,890,000 pounds *. ....................

$25.68 per ton ore ’ ...................... $478,932,000
45 cents  per pound «.................. .. 5,032,970 ,000
90 cents per pound ’ ....................  907,149 ,000
$1.85 per pound * . . . . ........ .........  60,846,000

Total value................................................................................................................................................. 6, 479, 897, 000

* U.S. Bureau of Mines.
’  Based on 40 percent Manganese content ore at 72 cents per un it or $25.68 per ton. 
s Metal lgesellschaft statis tics.
< Estimated composite price.
6 Average price per year.
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TABLE 10.—WORLD MINE PRODUCTION OF MANGANESE ORE FROM "DEVELOPING”  COUNTRIES IN 19671

Country

Mexico......................................................................................
Brazil........ ......... . .................................... . .............................
India.........................................................................................
Ghana....................................................... . .............................
Morocco..... .............................................................. ...............
Congo Re public................ ......................................................Gabon......... ............................................................. ...............

Tota l. ...........................................................................
U.S.S.R. ........................................................................... .

Percent ofProduction 
short tons Value

Total per 
capita

wor ld mine 
production 1

122, 000 $3,133,000 $0. 07 0.61, 248, 000 32, 049, 000 .37 6.71, 762, 594 45, 263, 000 .09 9.4
580, 000 14, 894, 000 1. 84 3.1
315,413 8,100, 000 .56 1.7
307, 813 7, 905, 000 .45 1.6

( 3) ( 3) ( 3) (•’)4, 335, 820 111,344,000 23.1
7, 940, 000 203,899,000 . . 42.6

* From American Metal Market Metal Stat istics . 
2 Total 18,650,000 short tons, 
s Not avai lable.

TABLE 11 —WORLD MINE PRODUCTION OF COPPER FROM “ DEVELOPING" COUNTRIES IN 19671

Percent ofProduction Total per world mineCountry metric  tons Value capita  production 2

Bo livia ..................................................................................
C h ile .. .................................................................................
Congo...................................................................................
Cyprus........................................................ ........................
F in la n d .. ............................................................................
In d ia ....................................................................................
Mexico.................................................................................
Peru ......................................................................................
Philipp ines...........................................................................
Rho de sia. .................... ......................................................
South-West A fr ic a .............................................................
U ganda.. ..
Zam bia___

Total,

6,300 $6, 250,000 $1.45 0.1660, 200 654,965, 000 72.77 13.0321, 500 318,950,000 18.12 6.321, 500 21,330,000 35.55 .428,800 28, 572,000 6.08 .69,200 9,1 27,000 .02 .256,000 55, 556, 000 1.22 1.1192,000 190, 466,000 15.36 3.886,200 85, 516, 000 2.46 1.718.000 17, 857,000 3.97 .433, 800 33,532,000  . . . .715, 000 14,881,000 1.88 .3663,000 657, 742,000 168.65 13.1
2,111,500 2,094,755 ,000 ..........................  41.7

1 From Metallgese llscha ft stat istic s.
2 5,073,200 metric tons.

TABLE 12.—WORLD MINE PRODUCTION OF COBALT FROM "DEVELOPING" COUNTRIES IN 1967 1

Country
Production

pounds Value
Total per 

capita

Percent of 
world mine 

production 2

Congo ............................... .................... .................................. 21,424,000 $39,634,000 $2.25 65.1Morocco.................................. ................................................  4,254,000 7,870,000 .56 12.9Zam bia................................................... .................................  3,608,000 6,675,  000 1.71 11.0
To ta l........................................... ................................ 29,286,000 54,179,000  . . 89.0

»
1 From American Bureau of Metal S tatistic s Year Book.
2 32,890,000 pounds.

TABLE 13. -WO RLD MINE PRODUCTION OF NICKEL FROM "DEVELOPING”  COUNTRIES IN 19671

Percent of
Country

Production 
metric  tons Value

Total per 
capita

world mine 
production 2

F in la nd.. ....................................................... ____ 3,400 $6,746,000 $1.44 0.7G re ece .. ...... ................... ____ 2,500 4,960,000 .57 .6Africa (othe r than Republic  of South Af ric a)______ ____ 1,200 2,381,000 .. .3Cuba___________________________ ____ 23,600 46, 826, 000 6.89 '  -  •• 5.2New Caledonia......................... 72,000 142,858,000 2,197.82 15.8
T o ta l. ....................................... 102,700 203,771,000 .. 22.6Canada............................ 224,000 444,447,000 . . 49.0

1 From Meta llgese llschaft statistics.
2 457,200 metric  tons.
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g Mr.  F raser. Th ank you very much, Mr . El y,  fo r a very fine
I stateme nt.
I Pro fes sor K nigh t, you may proceed.
I STATEMENT OF H. GARY KNIGHT. CAMPANILE CHARITIES PROFES-
|  SOR OF MARINE RESOURCES LAW, LOUISIANA STATE UNIVER-
9 SITY LAW CENTER, BATON ROUGE, LA.

|  Mr. K nig ht . W ith  y our consent  I  wou ld like to hav e t he sta tem ent
I e entered into the  record  and I  wi ll then  sum marize  it  very briefly for
I you.
I Mr.  Eraser. W ith ou t objection, the  enti re sta tem ent w ill go into  the
I record .
I t  (The  wr itt en  stat em ent fo llo ws :)

I Sta tem ent  on U. S.  Ocean P olicy and th e  I nterna tio na l L aw of th e Sea
I Nego tiations, B efore th e  Subcomm ittee on I nterna tio na l OrganizationsI and Movements of the Committee on Foreign Affairs, U.S. House of Rep-
I RES EN TA TI VES , TU ESD AY , A P R IL  11, 1972

I (By II. Gary Knight, Campanile Chari ties  Pro fessor of MarineI Resources  Law, Louisiana State University Law C enter)
I i. intr oductio n

I My i ame is II. Gary Knight. I am an Associate Professor of Law and Marine
I Sciences at  the Louisiana  Sta te University  Law Center. I also currently hold
I the University’s Campanile Charities Professorship of Marine Resources Law,
I and receive additional resea rch supp ort from the Univers ity’s Office of Sea
I Grant  Development (Office of Sea Grant  Programs. National  Oceanic and At-
| mospher ic Administration,  Departm ent of Commerce). I am a member of the
I Advisory Committee  on the Law of the Sea which ass ists  lion. John  R. Steven-
I son, Legal Adviser to the Department of S tate,  in his dual  capaci ty as head of theI Inter-Agency Law of the  Sea Task  Force and as chairma n of the United StatesI delegat ion to the United N ations  Seabed Committee.I I have no financia l interest or any clients with  financial interests in the
I development of ocean resources.
I As this  Subcommittee is well aware from its previous invest iga tions1 and
I continuing intere st in the subject of ocean resources and the policies for the ir
I conservation  and  exploi tation,  a good deal of activity  a t both the  national
I and int ern ational level has  been place since the Subcommittee's repo rt of
I October, 1968. I shal l not attempt here  to summarize those  activi ties, since the
I Subcommittee will derive  th at  information thought  the testimony of United
I • States Government representa tives . Rather,  it is my purpose in this stat ement  to
I (1) define what I feel to be the most imp orta nt long range objectives of
I United States oceans policy, (2) comment specifically upon some aspec ts of
I the United Sta tes proposals of August, 1970, and August, 1971, rela ting  to m ilitary,

petroleum, hard mine rals inte rests, which I believe weaken  the chances for 
achieving this objective, and (3) to recommend to the  Subcommittee some
courses of action which I believe would ass ist in securing thi s objective.

Before turnin g to criticism, however, I would like to observe th at  in genera l
the  policies embodied in the proposals submitted  by the  United States dele­
gation to the United Nations Seabed Committee are  good and desirable, par-

I i “Ju risd ictio n over Ocean Resources,” Interim, Report of the Subcommittee on Interna-
I tional Organizations and Movements of the  House Committee  on Foreign Affairs (90th

Cong., 1st Sess., November 3. 1967) ; “Interim  Report on th e United Nations and the Issue 
of Deep Ocean Resources toge ther  with  Hearings,” Report by the  Subcommittee on Int er­
national Org an izat ions  and  Movements of the House Committee  on Foreign Affairs (90th  
Cong., 1st Sess., December 7, 1967) : “The Oceans: A Challenging  New Fro ntier,” Report 
by the Subcommittee on Int ernational Organizations and Movements of the House Commit-

I tee on Foreign Affairs (90th Cong., 2d Sess., October 9, 1968). See also “Exploiting the
I Resources of the  Seabed,” Stu dy prepared for  the Subcommi ttee on National Security
I Policy and Scientif ic Developments of the House Committee on Foreign Affairs  (July,
I 1971).



ticu lar ly the “Draft  United Nations Convention on the  Inte rna tional  Seabed 
Area” (“D raf t Convention” ), which I have analyzed  in some deta il elsewhere .2 
The  members of the Inter-Agency Law of th e Sea T ask Force, and especially its 
cha irman, John Stevenson, are  highly knowledgeable indiv idual s who a re deeply 
concerned with both the Natio nal inte res t in the  oceans and the  broader inter ­
nat ional community perspective. If  I were to be forced into  a “go” or “no-go” 
decision on oceans policy as it  is present ly being developed by the  Execu tive 
branch,  I would have to say “go.” Fortuna tely , no such decision is required, and 
both Congress and the private sector  can in good faith suggest  modifications in 
or additions to our oceans policy without sugges ting th at  w hat has  already been 
done is without  merit.  It  is in this  spi rit th at  I call to the atte ntion of the Sub­
committee what I believe to be some defects in cur ren t proposals  and att itudes 
of special inte res t groups.

II . LONG-RANGE OBJECTIVES OF U.S. OCEANS POLICY

There are  a number  of explicit objectives in our  Nat iona l oceans policy as 
it is presently being developed. Among the  more imp orta nt ar e:  (1) the preser­
vation of nationa l securi ty, (2) the  development of food and energy re­
sources  from the ocean, (3) the  granting of assistance to developing nations , 
(4) the  protection  of the  marine environment, and (5) the estab lishm ent of an intern ational regime and machine ry to govern activitie s unde rtaken in the 
ocean beyond the limi ts of natio nal jurisdiction. The necessity for the  first four 
can hard ly be argued—ocean resource development systems mus t not  be per­
mit ted to unreasonably  imper il nationa l secu rit y; there exis ts an urgent need 
for  additional food and energy resource s; economic aid to less developed coun­
tries is a long standing National  pol icy ; and avoiding irreparable damage to 
the  environment has strong National  support . Less agreement can be reached on the  fifth object.

It  is my personal view th at  one of the  most beneficial long term goals of 
current ocean policy init iati ves  might  well be the estab lishm ent of a workable 
system of internatio nal  cooperation in the use of the  oceans which could ul ti­
mately be the  basis for a new world political organ izatio n or for reorganiza ­
tion of the politica l agencies of th e United Nations .

As the Subcommittee members realize, the  task  of developing a system of in­
ternat ional political cooperation or a system of resource /reve nue shar ing is 
made extremely difficult by the existence of vested inte res ts in the exist ing 
polit ical or economic order. Nations in the  main are  reluctant  to relinquish 
aspects of the ir political or economic sovereign ty which would be necessary 
for effective inte rna tion al government. Nations are equally reluctant  to p ar t w ith 
resources or revenues  in which they have a present vested inte res t—fear of the 
“gre at give-away” dictates  that  meaningful internatio nal  political and economic 
cooperation is problematica l.

The beau ty of the  ocean environment in this respec t is that  there are  few 
if any vested inte res ts in the  area or its resources at  presen t. Ter rito ria l sov­
ereign ty can probably be limited to twelve miles from the  coas t; vested inte rests 
in non-living resources  of the  seabed and subsoil do not extend beyond the 200 
mete r isobath at  pres en t; and beyond relat ively  nar row exclusive fishing 
zones, the living  resources of the  sea are the prop erty  of no one until  re­
duced to possessions. Thus, ra ther  t han  giving up anything they already possess, 
nations  would be able to develop cooperat ively a new regime to govern 
act ivit ies taking place in the  ocean withou t runn ing the risk of domestic 
repercussions from dealing away  vested economic or politica l rights.

Unfortuna tely,  in my view, there are forces at  work—from the priv ate sector 
and  from with in government—to lessen the possib ility of reaching agreement 
on a meaningful internatio nal  regime for the oceans. It  is to these forces that  I shal l address the bulk of my comments.

I I I . ASPE CTS OF CURRENT U.S.  OCEANS POLICY W HIC H MAY BE DETRIMENTAL TO TH E 
ACHIE VEME NT OF INT ERNATIO NAL OCEANS ORGANIZATION

The United States oceans proposals of August, 1970, and August, 1971, are 
essentially  compromises among the several  users of the  marine environment— 
milit ary, petroleum, har d minerals, fisheries, scientific research, tran sportat ion,

- K ni gh t, “T he  D ra ft  Uni te d N at io ns  Co nv en tio n on th e In te rn ati onal Seabed A re a : Ba ck grou nd , Des cr ip tion  an d Some Pre lim in ar y  T ho ughts ,” 8 Sa n Diego La w Review 459 (1 97 1) .
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and environmental protection, among others.  Accommodation of the desires of 
some of these interests has, in my opinion, res tric ted  the possib ility of achiev­
ing a  meaningful internatio nal  organization to govern the use of the ocean. Addi ­
tionally, many less developed countries are  contribut ing to this end by sup port ing 
the concept of “economic resource zone” extending 200 miles from the coast  in 
which the coastal sta te would have exclusive or pre fere ntia l rights  to exploit 
living and non-living resources. If, however, the United Sta tes and othe r tech ­
nologically advanced nat ions were to tak e bold steps in the  direct ion of supp ort  
for an internatio nal  regime and machinery having juri sdictio n over resou rce 
rich are as of the continental margins , this adverse  tren d might be atte nua ted.

I shall  limit my critic isms to thre e intere st groups: mili tary , petroleum, and  
hard minerals.

•  A. Military
As the Subcommittee is aware  from ear lier  testimony, the  inte res ts of the De­

par tment  of Defense (“DOD” ) in the  law of the sea lie in two main  a reas : (1> 
nava l mobility, which can l>e subdivided between the needs of the  nu clear a rmed 
Pola ris fleet and more tradit ion al naval operations, and (2) the  r igh t to implant

• anti -submar ine wa rfa re (“ASW” ) trac king and detect ion devices on the  sea­
bed. These in terests can be briefly summarized as fo llow s:

1. The Polaris Nuclear Strik e Force.—The Polaris  system is the  linchp in of 
our second s trike  nuclear  cap abili ty which is in  turn  the key e lemen t in  o ur cur­
ren t nuclear  de ter ren t philosophy. The objective is to render  undetectable,  and  
therefo re undest royable, the  submerged Pola ris fleet. In  o rder to maximize unde­
tect abil ity the  Polaris  fleet requ ires maximum possible mobility. This  in turn  
dic tate s the  narrowest possible belt of m aritime t errit or ia l sovereignty.  It  is clear, 
however, th at  the  worldwide tren d is away from the tradit ion al three mile 
breadth for the  t erritor ial  sea and toward a 12 mile breadth, or more. As a n in­
hibiting fac tor  on general mobility, the  expansion from three  to twelve  miles 
is relatively insignificant. The importance of the  expans ion is th at  a substan ­
tia l number of s tra its  which now contain are as of high seas by v irtu e of a  three 
mile limit would become entirely ter ritor ial  wate rs. Under the  provisions of the  
Convention on the  Territ orial Sea and  the  Contiguous Zone, subm arines are  re­
quired to navigate on the  surface  and show the ir flag when nav igat ing with in 
ter ritor ial  waters. This means th at  whereas  P olar is submarines may now legally 
pass  through st ra its  such as  Gilbr alt ar in a submerged state, expansion of the  
ter ritori al sea to twelve miles would, without  other change  in the  exis ting  law 
of passage, requ ire them to surface  and show the ir flag when making the  same 
passage. Accordingly, the  Departm ent of Defense sees as  necessary the  imple­
mentations of a  system of “fr ee” passage through internatio nal  s tra its , including 
the  right of overflight and submerged passage (for purposes of tran si t only), 
and without control or condi tions imposed by the coastal s tate.

2. Intel ligence Operations and Tradit ional Naval Maneuvers.—Obviously, in­
telligence gather ing  vessels would pre fer  the nar rowest possible ter rit or ia l sea, 
for the re is a marked increase in the  resolu tion of electronical ly and visually 
gathered  da ta as one moves closer to the source being investiga ted (of course, 
narrow ter ritor ial  sea limi ts also make more vulnerable  to “enemy” surveillance

• one’s own shore based security ins tal lat ion s).  Fu rth er,  tradit ion al uses of naval 
power, includ ing “gunboat diplomacy” maneuvers, also dic tate  the  nar row est  
possible ter ritor ial  sea. Finally, any rest rict ions which migh t be placed on su r­
face warships under a subjec tive inte rpreta tion by the coas tal sta te  of the stand- 
ard  of “innocent” passage unde r present law (which would be applicable to an 
increased number of st ra its  if the  ter ritor ial  sea were expanded from thre e to 
twelve miles) might  hamper tradit ion al nava l mobility. Thus, on the basis of 
these  inte res ts as well as the  Polaris  situation, the  mil itary estab lishm ent is 
inte rested in a relat ively  narrow ter ritor ial  sea and a system of “fre e” passage 
through internatio nal  s tra its.

3. ASW Track ing and Detec tion Devices.—A concomitant of the Polaris  Fl ee t’s 
opera tions is the necessity for  track ing  and detecting t he ir counterpar ts from the  
Soviet Union or other potentia lly hosti le nations. The desired object ive here, 
of course, is th at  the  seabed and subsoil beyond a reasonably narrow zone be 
open for the  implantation of ASW trac king and detection devices. Although 
recognizing the  obvious need for coastal sta te or inte rna tional  community ju ris ­
diction over the  exploitat ion of the resources  of the  seabed and the  subsoil, the 
regime desired by DOD would leave open to use by all sta tes  “oth er” seabed 
activi ties, presumably including  the  rig ht to  deploy such ASW devices.



Exam ining the 1970-71 United States law of the  sea proposals, it  is not sur ­prising to find that  all of the  needs of the mil itary establish ment have been met to the ful lest  possible degree. The requi rements of a relat ively  narrow ter ritor ial  sea and innocent passage through str ai ts are  met through the pro­posed Articles I and II  submitted  to the United  Nations Seabed Committee at its August, 1971 meeting. Articles I and II  provide in essence for a twelve mile ter rit or ia l sea and a system of free  passage through st ra its  constituting “th e same freedom of navigation  and overflight, for the purpose of tra ns it through and over [intern atio nal ] strait s, as [is permitted] on the high seas .”
With  respect  to the mil itary inte rest s in maintaining  freedom to implant ASW tracking and detection devices on the seabed, one finds satis fact ion of this  need in the  Draft  Convention. That proposal would limit  the exercise  of exclus ive coastal sta te jurisdic tion  for other tha n mine ral exploitat ion purposes  to the 12 mile limit, since unde r both the  Convention on the Continenta l Shelf (which presumably would remain applicable to the 200 mete r isobath)  and the Dr aft  Convention (including the  Int ern atioan l Trusteeship  Are a), exclus ivity is per­mitt ed only with  respec t to the  exploitation of seabed resources and would not. there fore,  act as a bar to “inclus ive” o ther  uses. The basis for this  interpreta tion  is Artic le 3 of the Dr af t Convention which provides th at  “ [t]he  Inte rna tional  Seabed Area shall  be open to use by all States,  withou t discrim ination , except as o therwise provided  in this  Convention.” The Dr aft  Convention provides “other­wise” only with  respec t to explorat ion and  exploitat ion of cer tain  na tural re­sources, presumably  leav ing a ll o ther  uses to be covered by the  “open to use by all Stat es" proviso of Article 3.
4. Analysis.— With respec t to  the desire for an “intern ational” regime in order to avoid extensions of natio nal jurisdic tion  which might (a)  prejudice the ASW tracking and detection system, or (b) limi t freedom of navigation beyond 12 miles, I have no essential quarrel, except to note that  (a)  it  consists in doing the right thing for the wrong reason, and (b) it  is based on the valid ity of the concept of “creeping jur isd ict ion” for which I find litt le evidentia ry support . I do dispute, however, the necessity for the substance and stra tegy  involved in the str ai ts passage proposal  (Article I I ).
In his August 3, 1971. speech Mr. Stevenson s tated th at  the United States Gov­ernment “would be unable to conceive of a successful Law of the Sea Conference that  did not accommodate the objectives of these  Articles [I and II ]. ” Such a stateme nt indicates a present intention on the pa rt of the United States to tre at  the Artic le IT objectives as non-negotiable. Non-negotiable sta tus  ought to be reserved for Natio nal needs of the  highest prio rity , and it seems to be the pro­posal for free submerged passage which is regarded as so crit ical ly important by this  Nation's negotiatin g team. A brie f analysis of the necessity for  submerged passage th rough inte rna tional  st ra its  is therefore in order.3
If  the Soviet Union now possesses a  sophis ticated ASW trac king and detection system of its own which is opera tive in key s tra its,  then the object  of non-detec­tion will not be secured by free  submerged passage through such straits. It  fol­lows that  ther e is no necessity  for  f ree submerged passage unless  there are  rea ­sons other th an th at  mentioned to  jus tify  it.
If  the Soviet Union does not have such a detect ion system, the probability  of the ir developing one in the near future  seems relat ively  high. Even assuming that  the law of the sea conference is held in 1973, the ear lies t possible time by which any tre aty  providing for free  passage th rough str ai ts could en ter into force would seem to be 1978-1980. With  rega rd to sta tes  which do not become par ties to such a convention, sub stantial additional time will be necessary for the con­cept to ripen into a principle of custom ary inte rna tion al law (indeed, this might  never come about at  all because of the  existence of a competing prac tice main­tain ed by a significant number of sta tes  who migh t continue to recognize the concept of “innocent” passage).  Given these time lags, it seems unlikely  th at  the Soviet Union would not possess a sophisticated ASW detection system by the  time such an agreemen t could enter into force. If  this  assum ption is correct then the same conclusion reached above follows.
Another a rgum ent aga inst the u tili ty of free  submerged passage  through str ait s Is the probability  that  an  Underwater Launching Missile System (“ULMS” ) will
3 I  nm as su m in g in th is  an al ysi s th a t bo th  no n- de tect ion an d no n- de st ru ct io n of  nu cl ea r ar m ed  P ola ri s cl as s su bm ar in es  ar e key  el em en ts  in  th e  p re se rv at io n  of  ou r second  st ri ke nuc le ar  ca pa bi li ty  which  is,  in  tu rn , th e linc hp in  of  th e  cu rr en t d e te rr en t to  nu cl ea r conf lic t. I am  also  as su m in g th a t de te ct io n is  a sin e qu a no n  to  des truc tion . F in al ly , I as su m e th a t  ou r st ra te gy  is base d es se nt ia lly  on  co nfr on ta ti on  w ith  th e So viet  Un ion.
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soon be opera tiona l for the United States. ULMS grea tly reduces reliance on 
mobility since the  launch position does not need to be as near to the shore as 
required by the present Polaris  class submarines. Again, the  ULMS system will 
probably be operative prio r to the time t ha t any such t rea ty provision could enter 
into force and if this  is the case, insistence upon submerged passage through 
str ai ts would seem to be of litt le u tility .

Even if the above arguments were not compelling there is a furth er cons idera ­
tion, namely th at  detection of passage through str ai ts will not  in itse lf destroy  
the effectiveness of the Pola ris second s trik e capab ility,  f or in order to rend er it  
ineffective it  is also necessary to have  the  capac ity to destroy the  submarines 
before they can launch a second strike. Accordingly, only knowledge of the loca­
tion of the subm arine at  the  time of necessity to destroy  it  is criti cal, and not

<  merely its general location which might be determined  by observing its passage
through a str ait . Further,  if  our Polaris  subm arines are  equipped with  ine rtia l 
guidance systems so that  the  launch of a second str ike  can be effected a t any 
inst ant , location for purposes of dest ruct ion is vir tua lly  impossible. However, 
even if such systems are  not in operation  or are  ineffective, the  preordained

» launch  positions are  a ma tte r of nat ional security and the  mere detec tion of a
subm arine  passing through a st ra it would not release such information. Rather , 
it  would requ ire a breach of securi ty which is tota lly unrela ted  to the question of 
free submerged passage through straits.

Fina lly, and conclusively it  seems to me, is the fact  th at  the  Soviet Union is 
apparen tly as much in favor of the Artic le II  concept as is the United  State s. I t 
is doubtful whe ther  any significant mil itary advanta ge is being secure by the 
United States through  Article II  since the mil itar y plan ners  in the Soviet Union 
obviously would not supp ort a proposal which would, if adopted, place the ir na ­
tion at  a marked disadvantage.

Based on these  arguments I have difficulty concluding th at  there is a neces­
sity  to have the right of free  submerged passage through  st ra its  and therefore 
fail  to see the justif ication for making the m att er a non-negotiab le issue.

The poten tial damage is twofold . First, if the community of nations  rejects this  
non-negotiable demand, then theoretically the Conference cann ot succeed, and 
all  chances for  inte rna tional  cooperat ion in the oceans will be lost. Second, by 
assigning non-negotiable  sta tus  to the  st ra its  position, gre at concessions are 
probably going to have to be made in other areas—perh aps with  respect to 
fisheries, scientific research, or even petroleum and hard minerals—which could 
impair the effectiveness of those operations. E ither res ult  is undesirable.
B. Petroleum

As the  Subcommittee has learn ed from ear lier testimony, the domestic pet ro­
leum indust ry desires extens ion of nationa l juri sdictio n to the  edge of the con­
tinent al marg in for purposes of exploit ing the non-living resources of the seabed 
and subsoil. The industry asserts  that  to renounce nat ional juri sdictio n beyond 
the  200 mete r isobath is to “give away” n atio nal  resources, and it  argues  th at  it 
could not operate successfu lly under the  regime proposed in the Dra ft Conven­
tion for  the Intern ationa l Trusteeship  Area because the  i nte rna tional  autho rity

« would have unspecified residua l powers. I disagree with these  asser tions .
1. The “Draft Convention” Poses No “Give-Away” Threat.— I contend th at  

there are  no present vested  righ ts in non-living resources of the seabed and  
subsoil beyond the  200 meter isobath which would be subject to “renunc iation” 
by the Dr af t Convention. The Convention on the Cont inental Shelf, to which the

•  United States is a par ty, defines the port ion of seabed and subsoil in which
contrac ting  sta tes  have exclusive  n atu ral  resource exploita tion righ ts as extend­
ing to the 200 meter isobath “or, beyond that  limit,  to where  the  depth of the  
superja cen t waters  admits of the exploitat ion of the  na tura l resources of said  
areas.” Since no commercia l p roduc tion of non-living resources exis ts at  p resent 
beyond the  200 meter isobath , and since the  mere granting of exploration per­
mits alone could not conceivably meet the  “exploitabili ty” crite rion  of the  Con­
vention, no intere st in seabed resources beyond the 200 meter isobath has as yet 
vested in any sta te par ty to the Convention, including the United  States . At best 
such intere st is an inchoa te right , in the  natu re of an inheritance, to vest on oc­
currence  of a condition. Thus the  United States, in agreeing to the  regime pro­
posed in  the Dr af t Convention, would simply be exchanging an  inchoate r igh t f or 
a definite, present interest and could in no sense be said to be “giving awa y” a 
vested National  resource.
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(The decision of the  In ternational Court  of Just ice  in the N orth  Sea Cont inental  Shelf Cases is often cited as authority  for the proposition th at  a coastal sta te’s int ere st in seabed resources extends at present to the  edge of the continenta l margin. The court there  s ta te d:

IT ] he most fundamenta l of all the rules of law rela ting  to the continen­ta l shelf  . . . [is] th at  the rights  of the  coastal Sta te in respec t of the area  of continenta l shelf  t ha t constitu tes a na tur al prolongation  of its  la nd te rr i­tory  into and  unde r the  sea exis ts ipso facto  and ah init io by vir tue  of its sovereign ty over the land, and as  an extension of i t in an exercise  of sovereign rights  for the purpose  of exploring the  seabed and explo iting its  na tur al resources .
The argument based on th at  decision is untenable for  two reas ons : (1) the cited stat eme nt is dicta  since the  issue before the Cour t was not the  seaward ex- *ten t of the continental shelf  but ra ther  the dete rmination  of princples applicab leto the delim itatio n of lateral shelf boundaries  between adjacent  s ta tes; and (2)the proposition is sta ted  to be a rule  of custom ary inte rna tional  law whichmay be modified by inte rna tional  agreement, an event which has in fac t haypened in  the  form of the Convention on th e Continental Shelf. •The I.C.J. decision being therefore inappl icable to the United  States in this situation, one must conclude that  this  Nation, as a par ty to the Convention on the  Continenta l Shelf has no present vested nat ional int ere st in the na tur al re­sources of the seabed and subsoil beyond the 200 meter isobath . Further,  the in­choate  righ ts which the United States now possesses beyond the 200 me ter iso­bath  would be exchanged,  under the Draft Convention provisions, for exclusive adm inis trat ive  righ ts over explo itatio n of seabed resources out  to the edge of the continen tal margin, a net  gain  in juris dic tion al te rms.2. The Regime of the “Inte rna tion al Trusteeship Area” is Not Incompatible with Petro leum Ind ust ry Operations.—Although the  Dr af t Convention calls for a renuncia tion of nat ional juri sdic tion  beyond the  200 mete r isobath,  the docu­ment gives back to the  coasta l sta te special juri sdictio nal  rights  with respect  to the  exploration for and exploitat ion of non-living resources of the seabed and subsoil in the are a between 200 mete rs and the edge of the continental margin.The rights  thus  obtained by the coastal sta te perm it it to determ ine if, where, when, how, and by whom the  resources  shal l be developed. This  wide d iscre tion­ary  power is spel led out in deta il in Appendix C to the  Dr aft  Convention. Resid­ual rights  would, however, be reta ined  by the inte rna tional  auth ority. These res idual powers would include the power to establ ish rules to avoid conflicts of use, to protect the ocean from pollution, to assure  the inte grity of the inves t­ment  necessary for explo itation , and to provide for peaceful and compulsory settl eme nt of disputes, as well as other powers not exclusively delegated to the coas tal s tat e in it s truste eship capaci ty.

Clearly, the  petroleum industry has sufficient gua ran ty under this  system of adm inis trat ion by the  coastal sta te to ensure security of inves tmen t for its oi>erations. The fea r of abuse of residual powers by the internatio nal  agency is unw arranted in my view. The industry now operates on the United States continenta l shelf  unde r regu lations concerning erect ion of offshore stru ctures  and protection of the  mar ine environment which are  equal ly subject to uncer- •tai nty  and abuse, yet this has not affected the willingness of petroleum com­panies to continue offshore exploration and development. To give but one example, operato rs under the Outer  Continental Shelf Lands Act now erec t stru ctu res  on the  continental shelf off the coast  of the United Sta tes under perm its which _are revocable at the will of the Secretary of the Army. It  is difficult to think  of a more uncerta in and unknown residual power than th at  condition in all permit s for  structure s in navigable waters of the United States issued by the U.S. Army Corps of Engineers.
Accordingly, it  seems to me th at  the  fea r evidenced is not  of the  uncertainty atte ndi ng rese rvat ion of residua l powers, but  the  fac t that  they would be inte rna tional ly admin istered. This, however, is pa rt of the  price we must be prep ared  to pay if we are  to secure the  objective described earlier.The damage  to the  potentia l for  inte rna tion al control of ocean uses from adopt ion of the  petroleum industry viewpoint hardly  needs art icu lation—if  nationa l juri sdic tion  were extended to the edge of the  continental  margin, there  would be no resou rces of any near  term  economic significance under intern a­tional jurisd iction. Withou t a meaningful economic constituency, such an in­ternat ion al relations.
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C. Hard  Minerals
The only point  of disagreement which I have with  the  ha rd  mine ral indu stry  

position on cur ren t law of the sea negotiations is one of timing. As the Sub­
committee is aware,  there has been introduced in both houses of Congress the 
‘"Deep Seabed Hard Mineral Resources Act” (S. 2801) which, as has  been ex­
plained earlier, would estab lish a system of “flag nat ion ” juris dic tion  over hard 
mineral mining activities on the  seabed beyond the l imits of nat ional jurisdiction. 
The Act envisions paralle l legislation in other technologically advanced states .

This Nation  is currently involved in complex nego tiatio ns on the  law of the 
sea leading to the  Thi rd United  Nations Conference on the  Law of the  Sea to 
be held next year. It  is from thi s Conference th at  an inte rna tional  regime for 
the oceans, if one is to exist, will evolve. If, however, the “Deep Seabed Hard

• Mineral Resources Act” becomes the law of this Nation, then an internatio nal
regime for the are a beyond the  limi ts of national  jur isdiction will be precluded, 
for the “flag natio n” approach will have been imposed on the  a rea  by those w ith 
the technology to mine deep seabed minerals.

It  seems to me that  we ought to give the  cur ren t inte rna tional  negotiations 
t  a chance to fail before we opt for alte rna tive systems. If, indeed, the  negot ia­

tions do fai l to estab lish an inte rna tional  regime and machine ry, then S. 2801 
might  well he the  most app ropriate vehicle for development  of deep seabed hard 
mineral s. But  pending such a failure , enactme nt of S. 2801 can only prec ipita te 
expansion of claims to nat ional juri sdic tion  in the  ocean, for the developing 
nations  are  likely to view thi s (in spite  of the revenue shar ing provision in 
the  Act) as a “grab” by technological ly advanced nations  and respond in kind 
with  200 mile resource zone claims, thus sealing off once and fo r all the possibili ty
of in tern atio nal  control over ocean uses.

IV. RECOMMENDATIONS

Based on the above comments, I recommend to thi s Subcommittee the  follow­
ing courses  of action, all designed to achieve the objective of meaningful inter ­
nationa l cooperat ion in the oceans :

1. The Department of Defense should be called upon, in execut ive session if 
necessary, to expla in the basis  for Article II  in term s of nat ional secu rity  and 
to expla in the  basis for making Article II  a non-negotiable element  of United 
States oceans policy. If  in fac t eith er the objectives of Artic le II  are deemed 
unnecessary, or, if necessary, not so vi tal as to deserve non-negotiable s tatu s, our 
oceans ixflicy should be appropr iate ly amended.

2. The United  States should stan d firm on the  nar row est  possible limit of 
exclusive national juri sdic tion  with respec t to non-living resources of the  seabed 
and subsoil and  should strive to streng then,  not weaken, the  role of the  int er­
nat ional regime and machinery in the area beyond the 200 meter isobath .

3. Congress should not at this time  pass  the  “Deep Seabed Hard Mineral 
Resources Act,” but  should defe r action thereon unt il af te r the conclusion of 
the  Thi rd United Nations Conference on the Law of the Sea.

4. The Inter-Agency Law of the  Sea Task Force should produce proposals as
W equally fores ighted  as the Dr af t Convent ion in the fields of in tern ationa l fisheries

management, protection of the  marine environm ent, and scientific research  in 
the oceans.

Mr.  K nig ht . A s I  note on pag e 1 of  my prep ared  s tatem ent, I  have  
no financia l inte res ts, or  any  clie nts  w ith  f inancia l int ere sts , in the de ­
velo pme nt o f ocean resources.

As you will  unq ues tionab ly disc ern  as my sta tem ent goes on, the 
views expressed by Mr.  El y and  th e views th at  I  will  exp ress  are 
rep res entat ive  of somewhat pol arized  posi tions.

On page  3 I  have  identi fied  w ha t I  bel ieve to be a  num ber , not  neces­
sa rily exclus ive, of expli cit  objectives of  ou r na tio na l oceans policy, 
inc lud ing  such item s as (1) the pre ser vation of na tio na l securit y, (2) 
the  developm ent of food  a nd  en ergy resources fro m the ocean,  (3)  the  
gr an tin g of assistance to  de veloping nations,  an d (4) the prote ction  of  
the ma rine env iron ment. My argume nt is t hat (5 )—the  establi shm ent 
of an in ter na tio na l regime and machi ner y to  gov ern act ivi ties under-
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tak en in  the ocean beyond the lim its  of na tio na l juris dic tio n—is, or 
ou gh t to  be, by fa r the  most im po rta nt  lon g-term  objective of th is 
Na tion because long af te r resource deve lopm ent ceases to be an issue, 
eit he r because we economically exhau st those resources or  because we 
adopt, a sane consumption policy, the  issue of  fore ign  rela tions  is goi ng 
to rem ain  w ith  us.

At pages 3 and  4 I note  th at  the ocean env ironment  pro vid es a 
uniq ue op po rtu ni ty  in th is  resp ect  since the re is at  pre sen t a lack of 
vested economic and  p oli tica l int ere st in the  a rea.  N ations, as you  well 
know, are  loathe  to give  up  pieces of th ei r economic or  politi cal  in ­
terest s in ord er to coopera te in in ter na tio na l org aniza tion, and  the 
oceans the refore  offer a unique  op po rtu ni ty  in th is reg ard .

Un fortu na tely , I th ink the re are  several forces at  work which en­
danger th is possibi lity . I  have addressed  fo ur  i n my sta tem ent .

The firs t concerns the pos itio n of  the  De pa rtm en t of  Defense. As 
you know  fro m the. brie fing s yest erd ay, and  fo r all the  r easo ns I have  
set out  at  p ages 5 th roug h 8 of my sta tem ent , the De pa rtm en t of  D e­
fense is wi lling  to concede a 12-mile te rr itor ia l sea in re tu rn  fo r free  
tr an si t th roug h in ter na tio na l s tra its .

I  sug ges t th at  there  is a lack  of  necessity  fo r th at  objective , much 
less a need  fo r ma kin g it  a non neg otia ble  dem and  as we have.  The 
poten tia l dam age  is th at  i f the commun ity of nations  rejects  th is non­
neg otia ble  d emand  then the  L aw of the Sea  C onfe renc e may  well fai l 
and we wi ll h ave  no in ter na tio na l system in the  oceans a t all.

Fur th er , by ass ign ing  nonne got iab le sta tus to  this  reques t for free 
passage th roug h st ra its , gr ea t concessions are pro bab ly goi ng to  have  
to be made in  oth er are as;  fo r instance, in resource  develop men t sys­
tems. I  do no t th in k th at  th is  is pa rti cu larly  desirable . I  am  su pport ed  
in th at  pos ition by the staf f repo rt recent ly prepared  for  Se na tor  
Hen ry  Ja ckson which s ta te s:

We recognize th at  the U.S. free tra ns it proposal was  admitted ly designed by the Defense Department to enhance U.S. mil itary security . We are also awa re of the  committee’s unfalte ring  suppo rt of the necessi ty of U.S. nava l mobility. We call this  fac t to the  attention of the committee  because we believe th at  the U.S. free  tra ns it proposal may be una ttainab le and because we fea r th at  the Defense Department might urge the Administ ration to abandon  its  deep seabed mining objectives and support the creat ion of an internatio nal  seabed mining monopoly control led by less developed nations  as a trade-o ff for  the  votes of such less developed nations in favo r of the  Defense Department-sponsored free tra ns it proposal.
To sacrifice U.S. mineral interests in mining the  deep seabed for  a perceived milita ry objective is at  least debatab le: but  to sacrifice U.S. mine ral objectives in mining  the deep seabed for what may be an una ttai nab le mil itary objective is folly, we feel.
The second interest,  which is thw ar ting  poss ibil itie s fo r in ter na tio na l 

coo peratio n in  th e oceans  is t he  petroleum ind us try , a nd my comments 
on th is  in du st ry ’s pos itions are  con tain ed at  pag es 11 to  14 of my 
sta tem ent . As  Mr.  F ly  has  made clea r, the  pet roleum  indu str y seeks 
extens ion of  na tional jur isd ict ion to  the  edge o f the con tinental  m ar ­
gin.  Obv iously,  if  th is positi on succeeds there will  be no meaning ful  
resources of  economic value lef t fo r manag ement  by an intern ational 
agency, a nd  thu s the  objective which I  fee l is so impo rta nt  will  be lost.

I have exp lain ed at  some len gth  in my sta tem ent why I  feel th at  
the  indu str y pos ition on two  issues—one, th at the  D ra ft  Conven tion  
poses a th re at  t o give  away na tio na l resources; and two , t hat  the  re-



gime  prop osed fo r the tru ste eship are a in the D ra ft  Con ven tion  is 
inco mpatib le wi th pet rol eum  indu str y needs fo r ra tio na l opera tion— 
is errone ous.  I wou ld like  to  ex pan d fo r ju st  a second on th e fi rst.

Law yer s and in ter na tio na l law yers d iffe r on the  quest ion of  p res en t 
rig ht s which coastal  sta tes  hav e off th ei r coast. I t  is my con tention  
th at  there  are  at  prese nt no vested rig ht s beyond the 200-meter iso­
ba th,  and  the legal rea son ing  I give  is con tain ed in my sta tem ent at 
page s 11 and 12.

Th e th ir d  fac tor  is the ha rd  mineral s indu str y.  I  do not disagr ee 
wi th the  Deep  Seabed M ineral  Resources Ac t wi thin its  f ou r corners. 
W ha t I disagr ee wi th is the tim ing wi th which it  is being  p resented.  
I f  th at act were  ado pted, we wou ld have  a syste m of “flag na tio n” 
juris dic tio n over ha rd  mineral  act ivi ties  on the  seabed beyond the  
lim its  of na tio na l jur isd ict ion . The effect would  be to foreclose any 
me aning ful  in ternati on al  machinery in  the area . I  sim ply  th ink th at  
Congress should  wa it un til  the  cu rre nt  law of  the sea neg otiatio ns 
have  fai led  or  have reached an impasse  before  op tin g for such a na ­
tio na lis tic  approa ch.

The fo ur th  int ere st grou p which I  th ink is th w ar ting  hopes for 
an in ter na tio na l regi me fo r the  ocean is the fish ing  indu str y and the  
Government  agenc ies wi th which th at indu str y is assoc iated . The 
fisher ies indu str y,  th ro ug h art icle I I I  to  whi ch you were  int rod uced 
ves terady , and as e xpand ed and  made even more na tio na lis tic  in Am ­
bas sador McK ern an’s speech before  the  U ni ted Na tions Seabed  C om­
mittee on Ma rch  29,1972, w ould  establ ish  a regim e in  wh ich t he  coasta l 
sta te would  be pre dominan t.

Qu oti ng  from  Am bas sad or M cK erna n:
Within the framework of the species approach, and in respect to two types 

of fish stocks, coastal  and anadrom ous, we are  prep ared  to consider a greate r 
role for coastal States .

He  also sa id :
We are  ready to consider whe ther  responsibil ity for conservation  and man­

agement of coastal and anadromous species could res t prim arily with the coasta l 
State,  subject to agreed  intern ationa l stand ard s and review.

Th ere  is more lan guage in  h is sta tem ent t o the sam e effect. I  th ink 
by su pp or tin g th at  pos itio n we are  also tend ing to  so gu ard na tio na l 
int ere sts  th at  was serious ly lim it the possib ilit ies  in tern at iona l co­
opera tion in  the  oceans.

I  hav e conc luded my sta tem ent at  pag es 15 an d 16 with  four  
reco mmendations.

First , the De pa rtm en t of Defense  should  be call ed upon, in Ex ecu­
tiv e session if  necessary , to exp lain the bas is fo r art icl e I I  in ter ms  o f 
na tio na l sec uri ty and to expla in the bas is fo r mak ing art icl e I I  non­
negotia ble  element of Un ite d State s oceans policy . I f  in  f ac t e ith er  the 
objectives of ar tic le  I I  are  deemed unnecessary, or, if  nece ssary, no t 
so vi tal  as to deserve nonnego tiable  sta tus , ou r oceans pol icy should 
be ap prop ria te ly  amended .

Second, the Un ite d State s should  sta nd  firm on the narro we st pos ­
sible lim it of  exclusive na tio na l juris dic tio n wi th resp ect  to nonli vin g 
resources of th e seabed and subsoil and should  str ive to str ength en , 
not weaken, the role  of t he  interna tio na l regi me a nd  m ach ine ry in the 
are a beyond  th e 200 me ter  isob ath .
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Third, Congress should not at this time pass the “Deep Seabed Hard 
Mineral Resources Act,” but should defer action thereon until after  
the conclusion of the Thi rd United Nations Conference on the Law of the Sea.

Four th, the Inter-Agency Law of the Sea Task Force should pro­
duce proposals as equally foresighted as the Draft  Convention in the 
fields of international fisheries management, protection of the marine  
environments, and scientific research in the oceans, emphasizing with 
respect to each the role of interna tional  jurisdiction rather than ex­
tensions of coastal State jurisdiction.

Mr. Fraser. Thank you very much, Professor Knight. •Let me direct a question to all of you although i t may have already been answered by Professor Knight.
Wha t would your view as to the desirability of a law such as the 

one pending in Congress to establish some kind of interim arrange- •ment to authorize the importation of the  deep sea resources ?
Mr. Ely. I think Air. Laylin  should have the  privilege first, he is more directly concerned.
Air. Laylin. I  am definitely in favor of it. I have partic ipated with 

the American Alining Congress so I am definitely fami liar with it.
Only one secretary actually ever wrote something because everybody 
has contributed to it. I think it is essential in order to get action in 
the Seabed Committee. I respect very much mv colleague Professor 
Knight’s opinions on these things  but I asked him before the meeting 
if he had ever heard of  any thing called an ticipatory breach in the  law 
of contracts, and if  you look at the  speed with which this Seabed Com­
mittee is progressing we will be a generation before his condition is 
fulfilled tha t the  convention has demonstrated its failure. It  is demon­stra ting  itse lf in advance.

Ambassador Paul Engo of Cameroon who is the chairman of the 
subcommittee on the subject of which we are ta lking said at the end 
of this last March meeting tha t by comparison the dra fting of the 
United Nations char ter by 51 countries may seem a simple exercise.
You have to think in a very long term—20 to 30 years—to share Jack 
Stevenson’s encouragement that there was progress at this last meet­
ing. They d id agree on having a subcommittee or draftin g committee 
or working committee to put into tr eaty  language the principles t hat  
have been set forth  in the resolution of the General Assembly. T hat  *group met and these countries th at I  referred to th at don’t want com­
petition from the deep sea voted against us doing any work unti l the beginning of the July  meeting.

Now while we are waiting to prove what is in advance something *tha t I am convinced will never come about unless we move ahead, 
other countries are going to go ahead. AVe are not going to stop the 
Japanese, we are not going to  stop the Russians. According to a state­
ment by Dr. Vincent E. AIcKelvey, Chief Geologist, United States 
Geologic Survey, there are 2 dozen companies from the United States,
Canada, Japan, France, AVest Germany and A ustra lia engaged in one form or another of experimental exploitation.

Now we have all agreed to renounce any claims to sovereignty of the deep seabed but that does not mean th at the Japanese or the Russians 
or somebody else may not say, “OK, we have mined this particular  
area now for 10 years and we have acquired a p riori ty of rights. Sure,
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we are not sovereign but we have acquired a prior ity of righ ts and you 
stay out of it.” So I think  tha t the United States would be very ill- 
advised to follow my good friend's advice.

Mr. F raser. W hat is the requirement for a law? As you interpret  
the law, in the  deep ocean area i t would appear  (other than whatever 
weight you give the United Nations General Assembly resolution) 
that  there is nothing  tha t would prevent a private  entrepreneur from 
going out and putt ing his rig down and proceeding to take out what­
ever he can get. First , am I righ t about that ?

Mr. L aylin. Yes, but the re is nothing to prevent deep sea ventures 
as represented by Mr. Greenwald behind me from coming into one of 
the places where one of my clients is mining.

Mr. Fraser. But how can the United  States prevent tha t unila ter­
ally?

Mr. Laylin. The United States  has jurisdict ion over Mr. Green­
wald and over me.

Mr. Fraser. You mean as between U.S. competing nationals there 
could be some allocation, but is t ha t the only reason ?

Mr. Laylin. Mr. Congressman, the re is nothing unilate ral in this 
proposed legislation in a terr itor ial sense, none whatsoever. This flag­
ship approach is really a misnomer. It  says tha t you people subject 
to the jurisdiction  of the United  States may not  impinge upon the l i­
censed areas of other Americans, period.

Mr. Fraser I meant tha t I presume we cannot control the actions 
of a Brit ish firm or a Japanese firm. That is what I meant by unilat­
eral U.S. action.

Mr. Laylin. The Russians can move.
Mr. F raser. What  you are saying, then, is that the basic reason why 

you believe there should be legislation is to regulate competing claims 
among American nationals.

Mr. Laylin. A  then B, we hope to set a good example for other 
countries because this dra ft resolution requires orderly development 
and respect to these five points that Mr. Ely spoke of. We would hope 
tha t the English, the West Germans, the Japanese, p robably the Rus­
sians would pass comparable legislation and then we would provide 
in our legislation this dra ft does so provide that if one of these coun­
tries puts res traints  on its own citizens or subjects then we will prevent 
Americans from impinging on their licenses if they will prevent Ger­
mans or Englishmen or Japanese from impinging on American 
licenses, but there  is no territo rial assertion in  the whole bill.

Mr. F raser. So rt of a massive homesteading operation; everybody 
will be moving to stake out claims under national authority .

Mr. L aylin. No, it is like a family making the kids behave—I will 
keep my child from punching the nose of your child if you will keep 
your child from punching the nose of mine.

Mr. Fraser. Professor Knight?
Mr. K night. Once you have established this system of reciprocal 

legislation, you have necessarilv created one of the  international  
regimes th at has been debated tor the last 5 or 6 years  namely, the 
flag-nation system. This says tha t the law applicable to the exploi­
tation of seabed and subsoil resources will be tha t of the flag which the 
vessel or other structure flies. Now once you opt for that system and 
it is adopted by other major technological powers, you have accepted
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the flag -na tion  system, and th is precludes  a me an ing ful  in ter na tio na l 
org aniza tion such  as proposed in the dra ft  convention . I  don’t th ink 
the  h ar d miner al people would tu rn  loose of such  a  l aw once they  h ad  
it.

Mr. F raser. I can un de rst and th at  if  th is is the way  of allocating  
claims and th at  is all th at  hap pen s, the n you are  righ t, and th at  is a 
form of  c ontrol which, as you say, is one  o f the  o ptions now open. In ­
he ren tly  why  wou ld the establ ishment of th at , however , preclude or 
make less likely  the  u ltima te develop men t o f t he  k ind  o f int ern ati on al 
regime th at you would l ike ?

Mr. K nig ht . Sim ply  the  existence  of a vested intere st. Once an 
indu str ia l int ere st gets  a law on the  books,  such as the  de ple tion  al low ­
ance of the petroleum  ind us try , it  is very difficult to ge t it  off. I don ’t 
th in k the ha rd  miner als  indu str y would ever tu rn  loose of S. 2801 if 
the y could  avoid it.

Mr. F raser. Hav ing acquired at  le ast  a pa rti al ly  defen sible r ight — 
th at  is, defe nsible  a t least t o o ther nat ion s in t he  sense the y don ’t want 
it  in—to  g ive th at  up in fav or  of a n in ter na tio na l reg ime’s control.

Mr. K nig ht . Precisely . Tha t is wh at I arg ue  in my stat ement . 
Ri gh t now we have th is tremendo us op po rtu ni ty  fo r int ern ati onal 
cooperatio n bu t if  you  wa it 10 ye ars , there  wil l no t be an ything  lef t 
to carve up  because the  response of the  les s-developed countr ies  wi ll be 
to chara cte rize S. 2801 as a “g ra b” by the  tech nological  powers who 
can min e deep seabed  min eral s. The minute th at occurs every less- 
deve loped coas tal sta te is going to  go to a 200-mile exclusive resource 
zone and th at  is the end  of the ocean inso fa r as in ternat iona l co­
opera tio n is concerned.

Mr. F raser. We will recess tempo rar ily  fo r a floor vote.
Mr. Laylin. Et hiop ia  can pass thi s l egi sla tion, it  is no t a flag th ing 

at  all.
Mr. F raser. Pe rh ap s we can come back to th at  quest ion.
(Wher eup on, the  subcomm ittee  recessed .)
Mr. F ascell (p resid ing) . Let ’s ge t back on th e record , gentlemen.  

Do I  ga ther  the re  is a diffe rence of opinion here somewhere?
Mr. K night . A sli gh t difference of  op in ion; yes.
Mr. L aylin. N ot in objective I  w ould say;  I  t hink  i t is in tacti cs.
Mr. F ascell. Mr. Kn ight , wh at is the  thr us t of yo ur  postu re?
Mr. K nig ht . I t  is sim ply  a question of values. I  place a hig her 

value on the  po ten tia l of  th e oceans a s a  forum  in viable  inte rnati onal 
org ani zat ion  than  I place on its  function as a rep osito ry of na tura l 
resources. In  o the r w ords, I  am wi lling  to  p re judice  resource develop ­
ment f or  the  poten tia l of  in ter na tio na l co operatio n.

Mr. F ascell. You mean as a sep ara te in ternat iona l regim e or  in­
sti tu tio n under the Un ite d Nations—o utsi de the Un ite d Nat ions?

Mr.  K nig iit . I  th ink com pletely unconnecte d with the Un ite d Na ­
tions except fo r the fact  th at  the Un ite d Na tions called the confe r­
ence f rom  which the t re aty w ould evolve.  I  th in k c lea rly  if  it  is to  exi st 
it  cannot h ave the  same typ e o f deci sionmaking s tru ctur e as the  Un ited 
Nations—this will  no t work. I t could be the  model either fo r a mean­
ingfu l in ter na tio na l organiz ation  or  fo r a revision  of the  Un ite d 
Nat ions.

Mr. F ascell. W hy  do you th in k it  would be more me aning ful , be­
cause o f the  resources involved  to make i t ?
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Mr. Knight. Yes, sir. It  deals with a technical subject and it is 
easier for  nations to agree on technical matters  than on political mat­
ters. Wi th the experience of the United Nations system in the General 
Assembly and Security Council tha t we have had. it would be wise to 
avoid those errors and place responsibility for decisionmaking in an 
organ fairly divided between advanced technology nations, develop­
ing countries, landlocked countries, et cetera.

Mr. F ascell. You get into the specifics of extending the au thority of 
the interna tional regime in terms of licensing, revenue sharing, et 
cetera.

Mr. Knight. No. Basically I am satisfied in tha t regard with the 
dra ft convention proposed by the United States to the U.N. Seabed 
Committee in the fall of 1970.

Mr. Fascell. I t deals with licensing, does it, sharing and the pooling 
of revenues?

Mr. Knight. Yes, sir.
Mr. Fascell. And an allocation formula ?
Mr. K night. F or distribu tion of revenues ?
Mr. F ascell. Yes.
Mr. Knight. It  specifies th at these revenues are to be used fo r the  

benefit of all mankind and fu rthe r that they are to be used specifically 
with the interests of developing countries in mind. I  believe from my 
discussions with members of the executive branch tha t the objective is 
to channel these funds through existing international development 
agencies and not as a direct subsidy to developing countries.

Mr. F ascell. In other words, you mean like bolstering UNDP, for 
example?

Mr. Knight. Yes, or channeling new funds into the World Bank 
or the Inter-American Development Bank.

Mr. Dellums. Mr. Chairman.
Air. F  ascell. Air. Dellums.
Air. Dellums. I  would like to ask Air. Kn ight  or the entire panel to 

respond to this statement. As I  see the  issue for the whole world the 
most im portant benefit which could come from a law’ of the  seas and 
seabed agreement would be for  the  first time a major self-generating 
source of funds for  the United Nations or some international organiza­
tion to use for developing assistance through royalties to the inte r­
national organization for exploitation of such seabed resources, much 
more money than ever eould become available to the developing coun­
tries and without the political deficiencies of bilatera l aid. I was won­
dering if  all three of you would respond to that.

Air. Laylin. Sir, I subscribe to that. I think th at there has been too 
much encouragement as to how much there would be but this is not 
what this major ity group, the Seabed Committee, now wants. They 
want to have an exclusive operating organization so that nobody else 
can mine beyond the area of jurisdiction  except perhaps as they are 
brought in as a joint venture.

I had given to me—I misplaced it right now—a remark of the 
Peruvian representat ive to the Seabed Committee in Geneva in July 
who said the purpose of this was th at this company would prevent 
anybody from competing with the land-based mining company. So 
there is not going to be any money from h ard minerals because there 
is not going to be any mining of ha rd minerals because these countries 
do not want the competition.
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Now th is  country  ca n' t sit  by and sec its  concess ions being taken 
away and th is  c ountry and th at  country and the n have  o ur hands t ied 
an d say  we can not go out int o the ocean and recover thes e str ate gic  
me tals th a t are  e ssen tial to us fo r our economy, fo r ou r defense.

My diffe rence wi th  Profe sso r Kni gh t is no t on objec tives , it  is in 
tac tics . He  t hin ks  th at  b y our  being nice fo r the  next 10 years  we are  
go ing  to ge t a nice org ani zat ion . I f  its  purpo se is not to develop re ­
sources, I do n' t know  wh at its  p urpose  is unles s it  i s to  prove Par kin ­
son ’s law over again.

Mr.  Dellums. Yes, Mr. K nigh t.
Mr.  K nig ht . I  would like to respond to  IMr. Hel ium s bv say ing  I  

dis agree  wi th  one technical  point. I  don’t th in k anyone  believes it  is  
ap pr op riate to give  the Uni ted Nation s, as prese ntly struc tur ed , an 
ind ependent source of income. N either the  Sovie t Un ion  no r the Uni ted  
State s is wi lling  to  do t hat  now. Oth erw ise, I  wou ld subscribe  to  yo ur 
sta tem ent .

The problem  is if  there are  to  be me aning ful  amoun ts of revenue 
fo r an in ter na tio na l oceans  organiz ation , we can not extend  natio na l 
ju ris dic tio n over the resources of  the seabed to the edge of the conti ­
nenta l margin because th at  excludes about 99 pe rce nt of  th e po ten tia l 
an d all of t he  prese nt reve nue  derived fro m t he  oceans. T he  U.S. D ra ft  
Con ven tion  would, of  course,  come b ack  t o the 200-m eter isobat h line  
an d wou ld provide  50 to 66% per cent of  the roy alt ies , bonuses, and 
othe r moneys collected between the 200-meter i sob ath  a nd  the  edge of 
th e marg in fo r in ternat iona l purposes .

The U.S . D ra ft  C onvent ion is  a  nati on ali sti c p rop osa l since it  gives 
th e coas tal sta te vi rtu al ly  complete  discre tion to say  if,  where, when, 
wh at,  how, and by whom  the resources are to be exp loi ted  out  t o the 
edge  of  the con tinental  ma rgi n. A t least it  has the revenue sh ar ing 
fo r interna tio na l purpo ses. I th in k th e key  issue is w ha t are a is  going  to 
be su bject t o th e i nterna tio na l regime.

Mr.  F ascell. Mr. Ely.
Mr. E ly. Mr. Dell urns, in answer  to  your  question of course it  is 

des irable  fo r the Un ite d Na tions to be ade quate ly funded . As to the  
pos sib ilit ies  of  f un ding  fr om  seabed miner als , the  proble m is div isib le 
in to  tw o pa rts , one re la tin g t o the con tinent al ma rgins,  th e o ther  re la ­
tiv e to  the  abyssal  floor. On  the America n con tinental  m arg in Congress 
may des ire a poli cy of non dev elopm ent ; it  may no t wa nt  oil wells 
dr ill ed  in Sa nta Bar ba ra  channe l, fo r example. I t  may  not wa nt  oil 
wells d ril led  off t he  New En gl an d coast. I t  may decide to preserve  th e 
resources,  as ag ain st the ma kin g of revenue. An  inter na tio na l regime 
whose  objective is to  get  as much  money  as it  can fo r the Un ite d Na ­
tio ns  may h ave th e o ppo site  objective.

An d, wi th  resp ect  to the Am eric an continenta l ma rgin, who sha ll 
make the  decision as to the ap prop ria tio n of  revenues?  Shall  it  be the 
Congress or  sha ll th is  power  have been d elegated by trea ty  to  an in te r­
na tio na l le gis lat ion  ? I  wou ld r at he r have th e decision made by th e Co n­
gress a s to  how much of  the  revenues f rom  pe trol eum  or other m ine ral s 
in ou r continental  m arg in  are to be dedicated t o for eig n assi stance and 
in wh at form, th an  I wou ld to have had th is pow er irre vocab ly dele­
ga ted  to some org aniza tio n othe r th an  the  Am eric an Congress.

The second are a is th e abyssal ocean floor. The  c on tinental  m arg ins , 
in the  nature of thi ngs, be ing  shallo wer , will be de veloped first,  a s f ar 
as petroleum  is concerned. Petro leu m dev elop ment on th e d eeper abys-
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sal floor is n ot l ike ly to  take  plac e u nti l th e more accessib le, less h az ar d­
ous a reas o f t he  co ntinenta l ma rgins  a re fir st developed .

The developmen t on the  abyssal  ocean floor in the next  decade, pe r­
hap s 2 decades I  am told, is more likely  to be a ha rves tin g of  ma n­
ganese nodu les, an d the teclmical ab ili ty  to do th is is ju st  a rou nd  the  
com er.

I t is qui te ap pa re nt  t hat  you are  no t going  t o have  a ny  gr ea t gold 
rus h in the  nodule  business. You  will have pro bably  no t more th an  a 
dozen  exp edi tion s, if  th at , being  op erat ing at  one tim e in all  of the  
oceans of the  wor ld. They mu st opera te on a very lar ge  scale  to  be 
economically at tra cti ve . They probably invo lve hu nd red s of  mil lion s 
of d oll ars  fo r each ventu re.

The technical  problem s are  not  ye t solved , but assuming  th ey  a re so 
th at  you ei ther  smelt t es t n odu les on board  g reat  s me lter ships or  you 
find ways to ha ul  them  to shore and  stockpi le them.

As Mr. Lay]  in has said some of the dev eloping na tions  are  suffi­
ciently  a larmed abo ut pro duction  of co pper, c oba lt, nickel  an d m anga­
nese th at  the y wa nt to invo ke wh at  t hey call  resource  m ana gem ent  to  
hold down the pro duction  of thes e seabed mineral s if  th e effect is to 
low er th e price  of on shore minerals . T he Am erican  con sumer's  int ere sts  
are  d iam etr ica lly  opposed to  such su ppression of pro duction. W e w an t 
the maxim um qu an tity of min era ls at  the lowest cost wh ich  will  a t­
tr ac t the  c ap ita l necessary  f or  th ei r develop men t, a nd  we w an t i t w ith ­
out rest ra in ts of trad e impo sed by carte ls, gov ern menta l or othe rwise.

Consequently, it  is d ifficult  to recon cile the thre e point s o f view here,  
Mr.  Dellums,  involv ed in answ er to y ou r question. W ith in  the d eve lop­
ing  na tions  them selves there  are two opposed po ints of view. One  is 
get  a ll the money you can  f or  the Un ite d Nations ou t o f deep sea m in­
era l deve lopm ent. The othe r po int of  view—th at  of  the developing 
nations  th at  have th e co pper o r nickel or  cobalt p rod uctio n—says, don 't 
do t ha t, because  you do n ot  impose res tri cti ons on  seabed pro duction  it  
is going to shu t ou r on- shore mines down.

The th ird po in t of view is th at  of  t he  consume r who says  we wa nt 
all  th e mineral s we can g et at  the lowest p rice s cons istent w ith  the  f ai r 
re tu rn  required to  a tt ra ct  ca pi ta l to that  ris ky  business.  So I  wo uld say  
th at  t he  probabilit ies  a re  that deep  sea mineral  dev elopment is n ot  an 
at tra ct ive source o f income on a lar ge  enough scale to f inance the oper­
ations of the  Un ite d Nat ions. I t  shou ld produce revenue,  bu t Am bas ­
sador Pa rd o’s in iti al  speech th at  touche d off all  th is  exc item ent  th at  
the  U ni ted Na tio ns  could have  $8 mi llio n a y ea r in revenue f rom  m in­
era ls by 1975 was a most unf or tuna te  and  p oorly  advised  s tatement . It  
star ted th is  i llusion t hat  th ere  a re gr ea t riches on the sea liottom,  t hat  
the  tec hnica lly  advanced cou ntr ies  are  somehow ho lding  back  on th is  
and could go get  th em  i f the y wanted to. Th is is sim ply  no t so.

Mr.  F ascell. M r. El y,  assuming  th at —an d I  might  be inc lined to 
concur  in th at , th e economics of  the pro posal  hav e been overs tated— 
wh at abo ut t he  po liti cal  r ea lit y o f the s itu ati on  ? A s I  un de rst an d w hat  
you are  say ing , we make no decision wi th  respec t to  the  deep  seabed. 
Tha t is fine if  you cou ld stop it. I  do n' t see how you are  goin g t o s top 
a decision on the subject.

You  say we can  sta ll. We  h ave  done pr et ty  good  so fa r,  it  seems to 
me. I do n't  th in k you are. going  to  s top  it  fo r very lon g reg ard les s of 
the  economics  because it is a politi ca l, psycho logical prob lem.
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Mr . E ly. I f  I  m igh t undertake  to answer t ha t, Mr . Fascel l, we c an­
not pred ic t the outcome of the  n egotiations in the  Seabed Confe rence, 
if  one comes ab out  at  all in 1973 or 1974.

Mr. F ascell. I t is go ing  to  come about, b ut  wh at  is goi ng to happen ?
Mr. E ly. I f  the end  result  is a convention, then  if  the  conven tion  

appe ars to be taking  the form  th at  is now signal ed—namely,  a form  
which  I rega rd  fo r my part  a s inimic al to the  intere sts  o f the  U ni ted Sta tes .

I  th in k th at  the  tim e is coming when the Congress of the Un ite d 
St ates  has to send a m essage t hat  a  new c onvention whi ch impairs  th e 
rig ht s of  the  Un ite d Sta tes , and gives away a high  pro po rtion  o f the *
revenues fro m the continenta l ma rgin,  is no t g oin g to  be rati fied with 
the advice and consent  of the Senat e and a regime which denies to 
Am erican  indu str y access to  the  resou rces of  the deep  seabed beyond 
the lim its  of na tio na l jur isd ict ion , except on the decision of a body ®
which may  be det erm ined no t to see these re sources deve loped in  o rde r 
to hold up pric es on shore , is a  co nvention th at  is no t goin g to  be ra ti ­
fied, either . I  don’t t hi nk  t hi s is beyond our con trol. We  c an go along 
very well  as we a re unde r the conven tion  on the Co nti nenta l She lf.

Mr . F ascell. You  mean on the depth  o f e xp loi tat ion  as  f ar  as  tec h­
nology  goes witho ut rega rd  to dist anc e or  d ep th  ?

Mr. E ly. Yes.
Mr. F ascell. Suppose everybody claim s to the  m id-point . Does th at  

lim it the U.S . oil explo rat ion because nobo dy is going to give  you a license?
Mr. E ly. In  my view the  C onvention on t he  C ontinental  S he lf does 

no t give  any  coas tal St ate a right to the median line of  t he  ocea n; its  
rig ht s are  r est ric ted  to the Continenta l ma rgin.  T his is a  s traw man.

Mr. F ascell. Why  not ? I f  you  can dr il l oil in the  middle of the 
ocean,  w ha t difference does it  make?

Mr.  E ly. I f  t hat  is done, it  w ill no t be unde r the  ju ris dic tio n of any 
license g ranted  by a coastal sta te.

Air. F ascell. No ; I underst and.
Mr. E ly. Because the convention res tri cts  the  coastal  St at e’s ju ri s­

dic tio n to the prolo ngation  o f its  la nd  mass.
Mr. F ascell. Suppose we se ttle  legal ly t he  question of  the h igh  seas 

an d th e righ t to claim juris dicti on  over water.  Does  th at  include the  
ai r space and the ground  underne ath  ? •

Mr. E ly. W ith  r espect  to the ocean resource, it  is n ecessary to  d raw  
a dis tinction  between ju ris dic tio n ove r the seabed, and jur isd ict ion  ove r the  wa ter  above.

Mr. F ascell. I  know, bu t wil l th at  dis tin cti on  be draw n? Tha t is the whole  poin t.
Mr. E ly. Th e d ist inc tio n is between th e r ig ht s in  the seabed, the rea l 

estate , con trolled  by  the doctr ine  of the Co nti nenta l Shelf , and the  
wa ter  column a nd overlyin g a ir  space. These a re not affected.

Mr.  F ascell. I un de rst an d th at  bu t if  the conv ention meet s in 
1973 an d it  reaches an agr eem ent  wi th resp ect  to sove reign rig hts 
which may no t be to  ou r lik ing because we don’t hav e the votes to 
con trol it, the n where are  we le gally  ?

Mr.  E ly. We ll, you pose a most serious  ques tion.  Obv ious ly if  the  
conven tion  says  t hat  beyond the lim its  o f na tio na l jur isd ict ion , wh at­
ever  the y may be, th at  a new in ter na tio na l agen cy sha ll have a
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monopoly in dev eloping the  resources of  the  seabed an d th at it  sha ll 
be the  opera tor —I  would say th at  th at  as a result  th at  can not be ac­
cepted by the  Am erican  Congress .

Mr. F ascell. I  und ersta nd  you  on th at .
Mr. E ly. I f  i t t ake s a no the r for m and says, no, we don’t go th at  f ar,  

bu t nobody can  opera te in the deep  seabed wi tho ut a license  fro m the  
new org ani zat ion , then if  the  U ni ted State s does ra ti fy  that t re aty,  of  
course it  is b oun d by  it.  I f  it  does not, and says we decl ine to ac cept th is 
concept of  inte rnati on al  la w as g iv ing to any agen cy the ri ght to deny  
the  freedom of  the seabed, like  fre edo m o f the su rfa ce  of the  sea, th en  I  
would say  t hat Am erican  com panies are no t contr oll ed  by  th is  n ewly 
invented law  of the sea, to which th ei r cou ntry is no t a pa rty . I f  an 
Am eric an company now o pe ratin g in t he  deep seabed u nd er  legis lat ion  
such as th at  Mr. La yl in  has re fe rre d to proceeds , it  is en titl ed  to in ­
voke t he  p rotection of the Am erican  f lag fo r i ts ope rat ion . Th is would 
be a tho roug hly un fo rtu na te  co nfrontati on  obvio usly.

Mr.  F ascell. Tha t is  wha t we a re talki ng  about.
Mr.  E ly. I  thi nk  for  that  re ason th e way  the discussions arc  headed 

in the  U.N . Seab ed Com mit tee toward cre ation  of  th at  so rt of  in te r­
na tio na l regi me i t is disadvanta geous to Am erican  in terest s.

Mr . F ascell. Mr . El y,  the co nfrontati on  we are  t alki ng  about is a 
very rea l th ing,  i t exis ts righ t now in  term s of oil. I  get the  suggestio n 
from you th at  the c on fro nta tio n will  never  ari se and t hat  there  are two 
globai nav ies  pr im ar ily , th e Ru ssi an and the Am eric an,  an d th at  it  
will ju st  come down to a decla rat ion  o f w ar  o r b luff.

Mr. E ly. No, I have no t said  th at .
Mr. F ascell. No, but  th at  is t he  logical extens ion of yo ur  pos ition 

as I un de rst and it.
Mr. E ly. No.
Mr.  F ascell. You be tte r co rrect me  then .
Mr. E ly. Yes, I am gla d to hav e the  op po rtu ni ty . Und er  in te rn a­

tional law as it  now exis ts, as I un de rst an d it, by the ter ms  o f the de­
cision o f th e I nter na tio na l Co ur t o f Jus tic e in the N or th  Sea cases  an d 
by the  pa ra lle l terms  o f the  convention  on the Co nti nenta l Shelf , the  
jur isd ict ion  of  the coastal  sta te ove r the seabed resources extend s to, 
bu t no fu rthe r th an , the lim its  of the continenta l marg in  to whi ch it  
is adj ace nt.  That  is  to  say,  i n the case of the Un ite d State s it  does e n­
compass Sa nta Bar ba ra  cha nne l although th at  is deeper  th an  200 
meters  and  ex tends b eyond the 13 miles. I t  does n ot  encompass the  sea­
bed betw een Ca lif or nia and Ha wa ii because th at  is fa r beyond the  
lim it of  th e con tinental  ma rgin. An d by the specific ter ms  of  A rti cle 3 
of  the  C onv ent ion  th is  seabed juris dicti on  does n ot  affect t he  s ta tus of 
the  overlyin g w ate rs a s h igh seas.

Mr.  F ascell. Let ’s get back  to  th e othe r problem  which is t he  ques­
tion of tit le , sovere ignty. Let ’s assume fo r the mom ent  t hat a conv en­
tion is he ld and a sov ere ign ty decision  is made. W he ther  t he  U ni ted 
State s agre es to it  or  n ot  may be anoth er  s tor y entire ly.  The ques tion  
is, let ’s assume  the m ajor ity  of s tates—coastal  countrie s and  othe r coun­
tries— agree on sove reign r igh ts.  Th ey change  the  whole law of  the  high 
seas. Assume th at  c laim s of  s ove reignty go ing  out  to 200 m iles  o r 300 
mile s are  agree d to and the y eliminat e the dis tin cti on  betw een the  
wa ter  and the seabed resource. Th is is where  we are  headed.
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Mr. E ly. Somber as I think  the prospect is, I don’t think really th at is where we are headed.
Mr. Fascell. Well, there we have a difference in scenario. You know, if we could hold the status quo and get to the problem, fine. Then everybody grabs the best hold they can.
Mr. Ely. I would say on the American continental margin it is totally unlikely th at a convention which attempted to vest in an inter ­national regime the control of the development of our continental margin beyond 200 meters would be ratified by the Senate.Mr. Fascell. I am not arguing that.
Mr. E ly. It  would not be enforcible against the United States. *Mr. Fascell. I am not arguing that.
Mr. E ly. I thought  tha t was your question.
Mr. F ascell. No. I am not talking  about who is going to have the righ t to license, we are talking about sovereignty. <>'Mr. Ely. So am I.
Mr. F ascell. The same thing people go to war about.Mr. Ely. I am, too. I am saying the sovereignty of the United States encompasses the exclusive right of petroleum operations on the Amer­ican continental margin. An international regime which attempted to deprive us of that, and say that  Congress’ power stops at the 200-meter line, should not be respected, as invading the American sovereignty.Mr. Fascell. I understand that and tha t the high seas are open and therefore open to exploration by anybody who has the technology to do it.
Mr. Ely. No, that is a different question.
Mr. Fascell. I don’t see why it is different.
Mr. E ly. By high seas I  take i t you mean the area beyond the con­tinenta l margin.
Mr. F ascell. I mean the area you are not interested in, the abyssal sea or whatever tha t expression is, the deep sea. When technology gets out to the deep sea, what do we do ?
Mr. Ely. When it gets out there I think tha t Mr. Laylin has a point—it is going to take 5 years to negotiate this convention, it will take another 10 years to ge t it  ratified. I t took 8 years for the negotia­tion of the Continental Shelf Convention. So you are going to have a stalemate, denying these resources to the consumers, or you are going to have to devise some interim method of operation. Tha t is a hard choice. •I don’t want to see these resources, whatever they may be, withheld from consumers for another 20 years. I don’t know whether S. 2801 is the answer but some interim arrangement is necessary.Mr. Fascell. I am not so sure that I  really quite follow that because *on the one hand the economics are real bad and on the other hand they are withhold ing something from the consumer which he has never had.Air. E ly. I take very litt le stock in any seabed manganese. Copper, cobalt, nickel are more likely.
Mr. F ascell. How about petroleum?
Mr. Ely. Petroleum is not likely to be sought in the abyssal ocean floor for a very long time.
Mr. F ascell. Right,  unti l you have all the other close-in petroleum first.
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Mr. Ely. Yes. Continental margins are closer and shallower; they 
are expensive enough.

Mr. Fascell. I am struggling very hard  to get past the idea tha t 
what we really need for  the  benefit of the United States is the status 
quo.

Mr. Ely. The status quo under the Continental Shelf Convention 
operates admirably; it controls the continental margin.

Mr. Fascell. That one issue, yes, but tha t ignores all the other 
issues.

a  Mr. E ly. If  you are asking me as to petroleum, there is no question
but tha t the Continental Shelf Convention as it stands adequately pro ­
tects the American interests, because the sedimentary deposits are pr i­
marily on the continental margin.

I  Mr. F ascell. I would not argue tha t point, I am beyond that. I  am
looking at more problems.

Mr. Laylin. Congressman, you said this  is something tha t the 
American consumer has never had. We have always had the right  to go 
out and mine this copper and nickel and cobalt. We have not had the 
technological capability.

Mr. F ascell. Yes.
Mr. Laylin. We have been losing reliable sources of supply of 

strategic  metals in Zambia and Peru and Chile, and the American peo­
ple need a substitute source of thei r supply.

Mr. Fascell. You mean because they unilateral ly claim sovereignty 
over the ocean ?

Mr. Laylin. They claim by a paper m ajority in the General Assem­
bly they can stop our going out there and mining this.

Mr. F ascell. They have done it a lot easier than t ha t just un ilate r­
ally. If  they are strong enough to do it, tha t makes international law.

Mr. Laylin. They are not.
Mr. Fascell. Then we are going to go to war with every country 

tha t claims 200 miles or 400 miles.
Mr. Laylin. No.
Mr. Fascell. That is the issue.
Mr. Laylin. They are the ones who are going to create the issue. We 

are r ight fully  ent itled to do that, and if they want to send a warship 
t  out beyond their coastal limit, they will do it.

Mr. F ascell. I realize that.  I realize we are try ing to do some pre ­
planning here to avoid tha t condition so we don’t get boxed up like 
we have been going to war over $5 million of tuna.

« Mr. Laylin. I would like to make a point of order. I think Mr.
Ely ’s statement on the McKelvey report  is not entirely accurate and if  
I have permission to put t ha t in the record or if Mr. Ely has permis­
sion to consult-----

Mr. Fascell. This is on the effect.
Mr. Laylin. He said in the United Nations and the Secretary agreed 

tha t the mining of the manganese nodules would have no effect on the 
mining of copper or nickel.

Mr. E ly. I didn’t challenge that. I referred  to cobalt.
Mr. Fascell. I think it would be useful for us, if we don’t have it, to 

get that  resource potential study, Mr. Chairman.
Mr. E ly. It  is excellent, it should go in the record.
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(The material follows:) U.S. Mis si o n ,U .S . I nfo rmation  Serv ice ,
Geneva, August 4,1911.Sta teme nt  by  D r. V in ce nt  E.  McK el ve y, C h ie f  Geol ogist,U. S. G eolo gical SurveyThe subject of the economic implications of sub-sea mineral production beyond the limit s of national juris dicti on has two aspects, both of which have been of concern to the Seabed Committee from its inception. One relates to the direct and indirec t economic benefits that such production will yield. The second relates to possible adverse effects that  seabed production might  have on land producers, >part icularly  those in developing countries tha t depend upon the export of minerals for a large part of their foreign exchange and, in some cases, a large part of their nation al income as well. Both aspects must be kept clearly  in view, for  I am sure that  all delegations would agree that  our fundamental objective  is to provide for  the useful development of seabed resources for the benefit of mankind. In reaping these benefits, however, we want to be sure that we do not suffer undesirable consequences, including those that might arise from economic setbacks to  lan d producers.In  March I described briefly the substantial progress being made in the development of seabed explorat ion and exploitation technology, and indicated the high probabil ity that  within  the next decade it would lead to the production of petroleum from the continenta l margins beyond the 200 meter depth and to the production of metals from manganese oxide nodules on the deep ocean floor.I stressed the uncertainty as to the volume o f production tha t might be achieved in any given time frame, but I emphasized also that  a beginning is plain ly in sight that  promises to yield mean ingful  economic benefits in the years ahead.The May 28 report of the Secretary General (A /A C.138/36) on the possible impact of seabed mineral production on world markets supports these general conclusions, and provides additional data and projections useful in judg ing the effects of anticipated production on the prices and markets of the minerals involved. I wish to compliment the Secreta ry Gene ral on the excellence of his report. It  maintains the high standards that  we have come to expect from the Secr etariat in the reports prepared for this Committee  and it should prove to be a most useful document. I may say furth er tha t in our own analysis of the problem we have tended to favo r slightly different projections  of future pro­duction, but tha t wTe general ly concur in the substantive aspects of the report.Some of our interpretations of the data and projections, however, lead us to somewhat different conclusions, whic h I will mention late r on. To give our conclusions perspective, I will describe briefly the salie nt features of our assessment of futu re seabed mineral  production and its effects on prices and markets, beginning with petroleum.World production of liquid fuels  in 1969 was about 15 thousand million barrels. Its  probable production will be in the range of 25-30 thousand million barrels in 1980 and 60-75 thousand million barrels in the year 2000. Offshore •production now provides about 18% of the total and it may supply 30-40 percent of it in 1980 and possibly 40-50 percent of  the total in the yea r 2000.It  is difficult to predict how much of this production may come from beyond depths of 200 meters. In an earlier  report, I speculated that  it  might be on _the order of 500-1.000 million barrels by 1980, but the Secretary General indi­cated in his report that  500 million barrels a year  by 19S0 could be considered a high figure. A greater production than one thousand million barrels or so a year from beyond 200 meters is unlike ly because ample supplies of liquid  fuels  should be av ailable from other lower cost sources. Moreover, i t take’s considerable time to achieve  majo r production in a new province. For  example, it has taken about 25 years to achieve an annual production of a thousand million barrels from the Gul f of Mexico. Nevertheless, the prospect for discovery of gian t fields, containing on the order of 500 to 1.000 million barrels  or more and from which petroleum can be produced at costs of low enough to offset the higher cost of insta llations in deep water, are certain  to attrac t explorat ion and to lead to production that  may be expected to increase grad ually over the years.Whatever the amount that  comes from beyond the 200 meter depth during the next decade or two, it  is certain  to represent only a minor proportion of projected world production. In fac t, it will not even sat isfy  the increment of



91new demand. With  the a verage annual growth rate of about 7 percent  a nticipated for the next  decade, the increment of new demand in 1980 would be about 2.3 thousand million barrels—more than  f our times the 500 million barrels considered by the Secreta ry General to be the maximum probable production from the seabed beyond the 200 meter depth by 1980. Altho ugh the rate of growth for petroleum production is expected to diminish after 1980, the Secretary Gen­eral’s projection  indicates  tha t new demand in 1990 would be more than 3,000 million barrels.Althou gh petroleum accounts for 10 percent or more of the exports of 13 developing countries and makes up more than 10 percent of the gross nation al product of nine of them, none of these countries will be adversely affected by the production antici pated  from the seabed beyond a depth of 200 meters. «  In fact, increasing demand seems certa in to expand their  markets  steadi lythrough the end of the century.  Moreover, there is no danger that production beyond 200 meters will lead to a decrease in the price of petroleum on the world market. Because of the higher costs of deep water petroleum exploration  and production the problem for deep sea producers will be to meet competition 
I from the lower-cost operations in other environments, and this combined withthe expanding total  demand eliminates any possibili ty that  deep seabed produc­tion will depress petroleum prices.Thus fa r I have been speaking of liqui d hydrocarbons. Nat ura l gas is also produced offshore, but offshore sources thus fa r supply only about six  percent of total production. In many parts  of the world, gas has been an under-utilized resources because o f the difficulty of transporting it  to markets. It  has not entered much into world trade, and even in areas near markets, such as the Gu lf of Mexico, growth in its production has lagged  longer behind discovery than that  of crude oil because of the time required to solve transportation problems. With  advance in pipeline technology, however, and in the transport of gas in liquified form, its role in international trade is much increasing. Total world gas production is expected to increase from about 34 trill ion cubic feet in 1969 to about 160 tr illion  cubic feet in the year  2000—nearly  a five-fold increase com­pared to the four-fold increase  projected for petroleum over the same period. The percentage of the total produced offshore is likely  to increase considerably. No one has speculated on how much migh t come from beyond the 200 meter isobath but because of the time lag  in solving transportation problems, deep water production of natur al gas probably will grow more slowly than tha t of crude oil. Whatever the amount, it is certain  to be only a frac tion  of new demand and will pose no threa t to the mar kets of land producers.Let  us turn now to the recovery of metals from the manganese oxide nodules on the deep ocean floor. The princip al metals contained in the nodules are manganese, nickel, copper, and cobalt. Joint- produ ct recovery of nickel and copper from nodules is considered feasible  by 1975 or 1976. Cobalt could also be recovered provided there is a market for i t ; cobalt is used now only in rather small amounts, but inasmuch as some of the potenti al uses of cobalt are similar to those of nickel, it is possible that at lower prices cobalt may be sold as a nickel substitute. Manganese  recovery from the nodules is less probable*  because it  would have to be produced as a high-purity metal, the market for which is small. One company believes it  can recover and market manganese metal to a limited extent , but it is generally recognized that  the principal production of nodules will  be directed toward recovery of nickel, copper, and*  possibly cobalt.A viable  operation requires join t recovery of both nickel and copper. As pointed out by the Secreta ry General, it would not be possible to mine nodules for their copper content alone, for the gross revenue from production of copper alone would be only a third or less of the estimate d cost of recovery.As with petroleum, world demand for these metals is expected to continue to increase. Estimates of the rate of increase in demand vary  considerably, but in the Secretary Gene ral’s analysis, manganese and cobalt will increase five percent per year and nickel and copper six percent a year through 1980. At  these rates, the annual increase in demand by 1980 would be about 690.000 tons for manganese, 660,000 for copper, 66,000 for nickel, and 1.800 for cobalt.The metals do not occur in the nodules in the same ratio in which they are consumed in the world market. As pointed out by the Secretary Gener al, for each ton of cobalt produced from nodules of the composition being considered for mining, it would be possible to obtain 97 tons of manganese. 4.9 tons of copper, and 5 tons of nickel. World demand for these metals  is in completely
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different proportions. For  eacli ton of cobalt  consumed in 1968, the  demand 
was for 381 tons of manganese, 279 tons of copper and 27 tons of nickel. If  all 
of the 1968 demand for nickel had been met by nodule production, there could 
have  been a simultaneous production of 5.4 times the  1968 requirement for 
cobalt, 1.4 times the  requ irement for manganese, but  only abou t 10 pe rcent  of 
the world requirement for  copper.

Those now considering the  produc tion of nodules believe that  an efficient pro­
duction unit, including both offshore and l and components, would be an operation 
mining and processing about 1,000,000 tons of dry nodules per year. The capi tal 
cost of such a produc tion un it is estim ated to be about $180,000,000. At the 
concentra tion and recovery of meta ls being assumed, one such produc tion uni t 
would yield 279,000 tons of manganese per year (if  it could be recovered profit ­
ably), 14,000 tons of copper, 14,440 tons of nickel, and 2,880 tons of cobolt. *

Compared to the increm ent of new demand expected in 1980 fo r these metals, 
a single 1,000,000 ton opera tion would yield abou t 41 pe rcen t of the increase in 
demand for manganese, 2 pe rcent of th at  for  copper, 22 percent for nickel, and 
160 percent of that  for  cobalt. If, as seems probable, cobal t is sold as a nickel 
equiva lent, the  combined nickel and cobalt production would be equivalent  to f)
25 percent of the  increm ent of new demand. As I mentioned earl ier, it seems 
most  unlike ly th at  manganese meta l can be produced cheaply enough from 
seabed nodules to compete with  na tur al oxide and carbonate ores in most of 
their  uses. If, as seems probable, manganese is not produced in large  quantit ies 
from the nodules, and cobalt becomes a nickel subs titu te, intere st would focus 
on new demand for nickel and cobalt combined.

The production from four produc tion uni ts of the type described would be 
needed to meet the new requirements for nickel and cobalt in 1980, and four  
more could be added each year without  reducing the  marke t for  these meta ls 
from land production . In  view of the  high cap ital  cost of each unit ($180,000,000) 
it would be difficult to add seabed product ion uni ts at  such rates , much less at  
rat es  designed to take over a larger  share of the  marke t for  copper.

The ava ilab ility  of cap ital  may well prove to be a limiting  factor in the  rat e 
of growth of nodule production. Even if it does not prove to be so, it  is highly 
unlikely  that  the  producers will attempt to expan d production at  rates that  
would exceed the increase in demand. Many of the  pote ntia l nodule producers 
are  ones that  have sub stantial investments  in land  operations, and it  is aga inst 
their own interest to flood the market. Othe r potentia l producers not having 
intere st in exist ing land  produc tion also would not wish to flood the market, 
for they might then have  to contend with  prices too low to perm it a profitab le 
operation. But  if in spite  of such cons train ts, meta l production from nodules 
were to expand rapidly , the pressure  on prices  would be focused mainly on 
cobalt, to a lesser e xten t on nickel, and to a much smaller  ex ten t on manganese, 
if its  production proves economically feasible a t all. It  does not seem possible 
under any circum stances that  nodule production could have any impact on the 
price of copper.

In  the event that  seabed production were to influence prices, what developing 
coun tries  would be affected? Cobalt cont ributes 5.2 percent of expo rts and 0.2 
percent of the gross domestic prod uct of Congo (Kins hasa) , which is the world's  *
larges t producer  of cobalt, and it  supplies a frac tion  of a percent of the expor ts 
of Zambia  and Morocco. New Caledonia (a Fren ch terri tor y)  is the only develop­
ing are a in which nickel produc tion makes up a substantial pa rt  of its gross 
domestic product o r of expor ts, b ut nickel also makes up 5.9 percen t of Indones ia’s *
expo rts (bu t only 0.6 percent of its gross domestic prod uct)  and 2.1 percent of 
Cuba’s exports . Manganese  forms 21.2 percent of exports and 12.7 percent of 
the  gross domestic product of Gaban, 3.3 percent of exports and 0.45 percent 
of the  gross domestic product of Ghana, and  contributes one percent or more 
of the  exports  of only two othe r countries , Congo (Kinshasa) and Brazil. Copper 
contribu tes more tha n 3 percent of expor ts in nine countries (Zambia, Congo 
(K inshas a),  Chile, Peru, Philippines, Uganda, Haiti, Bolivia, and Nicarag ua),  
but  as indicated above, the  marke t and price for  copper can hard ly be affected 
by seabed  p roduc tion from nodules.

The  most probable outcome of nodule production is th at  the price  of cobalt 
would drop to th at  of nickel. Inasmuch as cobal t in Congo (Kinshasa) is re­
covered as a by-product of copper, its  production  there would continue, but 
lower prices would resu lt in some loss of expo rt value. Any adverse effect on 
the marke t or price of nickel would be small, and in developing are as would be 
fel t mainly in New Caledonia. It  is hard ly conceivable th at  electrolytic  man-
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ganese could displace  the  high grade oxide ores from Gabon and  Ghana,  but  if 
there were downward pres sure  on prices it  would reduce somew hat the value of the ir exports.

As the Secre tary General  concluded, it  thus seems improbable th at  produc­
tion of the meta ls from the seabed will adversely affect any count ry to a major  
extent,  and it  is unlikely  th at  ill effects would be f elt  by more tha n a few coun­
tries. None of us, however, would want to see even a single country suffer from 
the development  of seabed resources. As I already  mentioned, we can count to 
a considerable extent  on voluntary control  by the producers themselves to 
prevent such effects, simply because they will wish to maintain  favorable prices 
and may themselves  fai l if prices fal l subs tant ially. But in what other ways 
could adverse  effects be avoided?

* Severa l possible solutions have been suggested by the Secretary  General and 
others. Fi rs t there is the  possibili ty of arti ficial contro l of production from the 
seabed to keep it  at  levels that  would not inte rfe re with  land  production or 
prices. If  such controls were of a na tur e that  could reduce production from

. a un it opera tion once it  began, they would add subs tan tial ly to the risk  involved
» in seabed exploitat ion and  would discourage exploration and  produc tion. Thus,

the potentia l benefits to the  internatio nal  community would be much reduced.
A second alte rnative , global controls, would not disc riminate aga ins t seabed 

product ion, for  they would presumably apply to producers irrespective of the 
location of the ir mines. Such an agreement  has  been reached for tin, and  in 
discussing this subject previously  we have urged th at  if production  controls 
be considered, they be considered only in such a global context. We cann ot fail  
to recognize, however, that  such agreements  tend to favor established producers 
as opposed to new ent ran ts in the  mark et. For  this and  rela ted  reasons global 
agreements are difficult to achieve. In  passing, I may note that  the  th re at  of 
disruption to land  producers comes much more from poten tial  new developments 
in other countries  t han from the seabed. Thus, whereas  seabed metal product ion 
has  not yet been proven to be economic, new high-grade deposits  are  stil l being 
discovered on land in many pa rts  of the  world. Moreover, processes are  con­
tinually  being developed th at  will perm it the economic production of previously 
margina l resources on land. For  example, the nickel-bearing l ate rites of A ust ra­
lia, Indonesia, the Philippines, and othe r countries in Southeast Asia are  being 
developed now and will y ield not only nickel but cobalt also. Incre ased  secondary 
recovery of m etals  from scrap—an objective likely to receive increased atte ntion 
for environmental and  conservation reasons—will have the  same net  effect on 
producers as will new mines.

A thi rd means of control ling production  would be to limi t the issuance of 
exploitat ion licenses to a  rat e judged  appropriate to mainta in a balance between 
land and sea product ion. If  the terms of the license itself  were such th at  no 
controls could be imposed on produc tion once it began, such a procedure would 
not have as depressing an effect on exploration as would dire ct product ion 
controls. Nevertheless, limited issuance of licenses would tend to discourage  
exploration, for  the  prospector would have no assu rance th at  successful efforts

# in explorat ion would lead to the production necessary to recover his costs. 
Moreover, because such a form of alloca tion would be a  clumsy form of control, 
it  probably would not be very effective in achieving its  purpose.

Ra the r tha n limit ing the  size of th e a rea  to be licensed, a fou rth approach  tha t 
has been suggested for production contro l is to issue a license for a specified 

■ amount of annual production  of meta l and to limit the  number  of such licenses
to that  necessary for  m arket and price stab ility . Such a system would avoid the 
uncerta inty  for  the  producer of ad hoc production  contro ls and would be some­
what more effective in achieving whatever  production  limits might be established 
from time to time tha n would a limit on the total area to be licensed. The system 
would tend  to discourage exploration, however, for the prospector would have 
no assurance th at  success would be rew arded with  a  license. Moreover, with each 
license permit ting  a specified production over its life, unexpected imbalances 
th at  might  arise as the res ult  of new land produc tion could not be de alt with  in time to avo id price fluctuations.

A fifth idea, introduced by the Secreta ry General, is th at  of imposing some 
sort  o f a tax  on the consuming count ries th at  might benefit f rom a drop in price 
at the expense of producing countries. Such a n arra nge ment would be even more 
impracti cal to achieve tha n global contro l on production. Keep in mind th at  all 
of us are  consumers and th at  whereas some producers may have suffered in the 
pas t from a drop in price o f minera l commodities stemming from new discoveries 
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or technological advances, all of mankind has  benefitted from the  resu lting  gre ate r ava ilabi lity of raw mate rials . I t would be hard to say what the price  of copper would be if it  had been maintain ed a t the level exist ing when i t could be 
produced only from deposit s of the na tive  meta l, but i t is  safe  to say t ha t i t would 
be $25 a pound at  least. Producers able to recover  copper profitably now a t 50 cents  per pound certa inly  would have a larg e profit at  such a rat e on a un it of 
product ion, but  they would not have much of a marke t nor would we be able to afford the benefits of the use of copper in the many products in which it  is an 
integral part. The benefits of lower prices resulting from past advances in tech­nology have already been imp ortant  to the peoples of the developing countries, 
and  they will become even more imp orta nt in the fu ture  a s developing countries furth er  industria lize  and increase th eir  consumption of energy and raw mater ials.

A sixth procedure , also suggested by the Secretary  General, would be that  of compensatory payments by the internatio nal  machinery to the countries affected 
by declines in expo rt revenues. In view of the fac t th at  a  few count ries at  most could be adversely affected, a t first sigh t some form of direct compensation has  
the appeal of simplicity , and the cost might  not  be large. For  example, if the price  of cobal t were to drop to th at  of nickel—and th is is the most probable 
adverse effect of seabed metal product ion—the decrease in the annual  value of cobal t exports from Congo (Kinshasa) would be abou t $15 million. As pointed out  by the UNCTAD report on manganese, atta che d as Annex 2 to the Secretary 
General’s r eport , growth in demand  is likely to be enough to fore stal l any drop in price even if manganese recovery from the nodules proves economically feas ­
ible; but  if the  price  should drop, the decrease would be of the orde r of a few dollars per ton, and for  a country such as Gabon, th e effect would be a  decrease in 
foreign  exchange earn ings  of the order of $5 million or so a year. The amounts 
required to compensate for such losses over a period sufficient for adjustm ent would thus  no t be large.

Such a system of direct compensation, however, would have one extremely 
imp ortant disadvantage, namely, th at  of the difficulty of iden tifying the  origins  
of a drop in price or a decrea se in marke t oppor tunit ies, and assessing the portion assignable to specific sources. Many fac tors affect  the price  and demand 
for raw materi als  besides the development of a new source of supply. It  would be difficult, therefore, to iden tify the cause of any specific fluctuation, and to assess the  extent  to which it  is att ributa ble  to seabed production.

Nevertheless, my government would be sympathet ic to the  pligh t of any country that  would be adversely  affected by seabed production, and believes th at  th ere is m erit  to some kind  of a dire ct approach . Wh at a coun try so affected 
needs, of course, is not just  the dolla r equivalent  of its loss, or protec tion th at  gua ran tees a market for  products th at  are  not saleab le at  competi tive prices, for  these  are  at  best only tempora ry solutions. Wh at it  real ly needs is to find 
other ways to m aintain and expand  i ts economy and to a dju st to a new situ ation . Accordingly, it  may be desirable to explore the  possibility of using some por tion 
of the  revenues  collected by the  Intern ational Seabed Resource Authority  for  
pre fere ntia l technical assistance to developing countries adversely affected by seabed production to help them broaden the ir economic base.

With respect to revenues, the  Secretary General  has suggested in his report two 
means  of collecting revenue from the production of nodules, one a fixed amount per  unit of nodules mined, and the othe r a fixed percentage of the marke t p rice 
of the  m etals  produced. On prev ious occasions in this Committee, I have pointed out  the  problems of finding an equitab le means  for the collection of economic 
ren t from nodule production, and have mentioned these among other alternativ e solutions.  Both have the ir advanta ges and  disadvantages, and whereas nei ther  
is perfec t, eith er would probably work, provided the  level of payment established 
is one tha t perm its the producer to obtain a reasonable  return  on his risk  invest­
ment and operations.

With  reference to the Secreta ry General’s suggest ion th at  ru les be es tablished 
under which developing coun tries  could purchase pa rt  of the ir crude oil require­
ments from the producers in the  area under more att rac tiv e provisions, I may 
poin t out that  under the U.S. d ra ft  convention, the great bulk of petroleum to be 
produced beyond the limit of national juri sdic tion  would come from the Trustee ­
ship Zone, in which the  Tru stee Pa rty  would have the  author ity  necessary to 
negotiate favorable  purchase  terms in conjunction with the issuance of licenses.

In summary, Mr. Chairman, we believe th at  seabed produc tion of oil and  gas 
will produce no adverse effects on land  producers. We agree also with  the 
Secre tary General th at  any adverse effects from the  produc tion of meta ls from 
the manganese nodules will not  be large, and  at  worst will be fe lt to a minor
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extent by only a few countries. Ra the r tha n imposing a system providing for 
the regulation  of production, however, we believe it  would be fa r bet ter  to 
design a regime th at  will encourage seabed exploration and exploitat ion and  to 
be prep ared  to consider appropriate measures to ame liora te the  effects on 
count ries adversely affected by seabed production.

Mr. L ayl in. Now the  Am erican  del ega tion  t hre w out the idea  t hat  
if  the  two  or three  nations  t hat  have  a prac tic al monopoly on coba lt, 
if  t he ir  economies are  seriously affec ted there wou ld be oth er ways  of 
helping t hem  to get  o ver the ma lad jus tm ent. Ce rta inl y we d on’t wa nt 
to have o ur hands t ied t o t he  supp ly th at  comes fro m ju st  two  o r th ree  
cou ntr ies  because  of the ill-effects th at  it  m ight  have.

Mr. E ly. Mr. La yl in  is mis take n. The po int I att em pted  to make 
is that  you don’t ha ve a police  problem o f h an dl ing tho usands  of  com­
pan ies out there  in the seabed, you  have pe rhap s a ha lf  a dozen. Th is 
is a soluble prob lem, you don’t need  to  c reate a new leg islatu re,  a  new 
Sup rem e Court , a  new burea cra cy to handle this. W ha t I was at tempt ­
ing  to  do was su gge st th at  th e solu tion is a whole  lo t simpler. In te rim  
leg isla tion  may be a way to  get  at  it.

Mr. F ascell. I  go t th at  quite  c lear ly. I t  m ay be t ha t is the  way  to 
appro ach th is  thi ng  is  to agree on some in ter im  pos ture . We  h ave  no t 
been able  to figu re out 3 miles or  12 mile s yet.  I don't  know when  we 
are  goi ng to get a rou nd  to t hi s other .

Mr. L ayl in. I f  I  could , I wou ld like  to  pu t thi s in context . Pr es i­
dent Nixon in his  M ay 1970 ann oun cem ent  sa id :

Although I hope agreem ent on such steps can be reached quickly, negotiations 
of such a complex tre aty may take some time. I do not, however, believe it  is 
eith er necessary or desirable to try  to ha lt explorat ion and explo itation of the 
seabeds beyond a depth  of 200 meter s during the negotiatin g process.

Now a ll we a re a sking  for is im plementa tion.
Mr.  K nig ht . In  response  to th at  may I  sug ges t th at  I th in k the 

th ru st—an d I  have , o f course, t o be guessin g here—of the Pr es iden t’s 
sta tem ent went t o the resources, t he  oil an d na tu ra l gas, wi thin a re a­
sonable dis tance fro m shore.  Th e D ra ft  Conven tion  th at  ul tim ate ly  
imp lem ented the Nix on p rop osa l th at  c ontain s a provis ion , ar tic le  73, 
on tra ns ition  w hich pro vides fo r orde rly  deve lopm ent of  these needed 
oil an d gas resou rces un til  th e conv ention could come i nto  force.

May I  a lso comment in response to  th e ra th er  bleak  p ict ure pa int ed  
# fo r the  consumer by M r. Ely  th at  a ppendix  C o f th e D ra ft  Con ven tion

pro vides th at  the tru ste e pa rty shall  have the exclusive right to ap ­
pro ve or  dis approve appli ca tio ns  fo r exp loration , explo ita tion, and  
licenses. Th is pow er is appli cab le all  the way ou t to th e edge of  the  

« continenta l m arg in.  T he  co asta l s tat e s ays if,  where,  when, how, wh at,
an d by  whom those reso urces are to be or  are  not to be exploite d, i f th ey 
so desire. Al l those resources off th is  Na tio n’s coas t will come to the  
Am erican  consumer. T he  only th ing t hat  wil l be going out is a p erc en t­
age of  th e reve nues w hich is part, of  the  long-rang e ad justm en t o f our 
forei gn  aid  pr og ram anyway. So I  do n’t  think  that  th is N ation is los ing  
an ything  by th is  pro posal or  endangeri ng  any  of its  resources by 
th is proposal.

Mr.  Dellums. Mr.  Ch air ma n, to follow up  on th at , Mr . Ely  con­
ten ds in h is s tat em ent th at  the s tat us  quo benefits the U ni ted Sta tes , bu t 
it is clear th at  the staus quo and the Tr um an  pro cla ma tio n are now 
being cha llen ged  an d th at  t he issue is no t sim ply  one of oil, bu t also 
navig ati on  rig hts, fisheries, an d a whole ran ge  of questions th at go
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far  beyond the issue of oil. I am wondering how you can sustain the position that the status quo protects the  United States when problems exist in many other areas tha t can touch off the kind of consideration tha t my distinguished colleague Mr. Fascell has already alluded to in his questioning.
Mr. Ely. The Convention on the Continental Shelf, I respectfully suggest, has not got  us into any problem nor has the Truman procla­mation of 1945. I t is im portant  to realize that these dealt solely with the real estate, the seabed.
Mr. Dellums. Would you agree it has touched off the curren t grab ?Mr. Ely. No, 1 do not. I think what has touched off the current  agita- *tion in the  United Nations leading to a new law of the sea conference is a complex of forces tha t have really very little to do with the opera­tion of the Convention on the Continental Shelf. The assertion to the contrary,  by some others, that the Continental Shelf Convention leaves £open the possibility of a grab  by coastal states out to midocean is non­sense, because the coastal s tate’s rights could go no furth er than the submarine areas adjacent to their coasts, that are prolongations of their own land territories.  You cannot claim halfway to Hawaii as pa rt of the American continental  margin.
It  is t rue tha t the r ights  in the seabed extend far  beyond the terr i­torial sea. In  the North Sea, for example, England, with a 3-mile terr i­torial  sea, is recognized as having right s to grant licenses 200 miles from its  coast. The International Court of Justice decision dealt with an area of 194 miles from Germany. But these seabed rights  are limited, restricted r ights dealing only with the control of exploration, exploita­tion of the seabed minerals. By the very terms of article 3 of the Con­tinental Shelf all rights in the water column to navigation and air ­space are unaffected. This is a seabed convention only.The issue tha t somehow coastal S tates can claim seabed rights, min­erals, out to midocean is a strawman; it has nothing to do with the reality. Nobody has ever asserted this or claimed, except a few academic writers; no nation ever has. What has created the commotion is p ri­marily the claim of some of the Latin  American countries to a jurisdic­tion not on the seabed but on the surface, the terri toria l sea within which they claim plenary authority over navigat ion out to 200 miles to control the fisheries. This has nothing to do a t all with the rights in the real estate. *Mr. Fascell. Why not? I don't understand that.Mr. E ly. Because the Continental Shelf conversion by its very term gives no right in the overlying waters. It  disclaims control of „navigation.

Mr. Fascell. It  does not define sovereignty or ownership.Mr. E ly. Yes.
Mr. F ascell. How?
Mr. Ely. Article  2 says that the rights covered by this convention extends to the exploration and exploitation of the natu ral resources of the seabed and subsoil.
Mr. F ascell. That is a right.
Mr. Ely. To exploration and exploitation.
Mr. F ascell. Tha t is a right.
Mr. E ly. Certainly.
Mr. Fascell. It is not an ownership.
Mr. E ly. Bight. Sovereign right.
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Article 3 says th at this convention does not affect the s tatus of the  
superjacent waters as high seas or the airspace.

Mr. F ascell. Right, and i t might as well say, Mr. Ely,  with  all due 
deference to your legal knowledge, that i t does not affect the sovereign 
claim to the land itself because the trea ty does not deal with tha t.

Mr. E ly. The treaty deals with what it calls sovereign rights.
Mr. Fascell. That may be sovereign ownership.
Mr. Ely. The dra fters  of the treaty  wrestled tha t problem and came 

up with this expression, “sovereign righ ts.”
Mr. F ascell. It  seems to me tha t i f the question of ownership is in 

the international law, then it has not been decided yet. You are  telling 
me it has been decided by the convention. I just don’t see that.

Mr. Ely. The convention is explicit, Mr. Fascell.
Mr. F ascell. Look, we are good lawyers. You can take one side and 

I can take the other, and we can make a lot of money off our clients, 
but tha t does not resolve the issue of title.

Mr. E ly. But  sometimes there is a vast  distinc tion between a lot of 
work and a lot of money.

Mr. F ascell. And no money.
Mr. E ly. I have asked to put into the record the text of the Conven­

tion on the Continental Shelf.
Mr. Fascell. Withou t objection.
(The material appears  at p. 48.)
Mr. Knight. I would like to ask Representative Fascell if he is con­

cerned with the phenomenon labeled by the Department of Defense 
as “creeping jurisdic tion”—tha t limited rights for one purpose tend 
to creep into more extensive claims because there is not any law, na ­
tional or otherwise, governing them ?

Mr. Fascell. It  is the same old question of international lawT, who 
makes it, and how is it made ?

Mr. Knight. One of the answers to that , and it is implicit in the 
U.S. Draft  Convention, is th at we t rea t this area as an international 
area, let ting all residual rights lie in the international  insti tution, and 
then we parcel back to  the States the rights  necessary for resource 
exploitation.

Mr. Fascell. That still does not determine ownership.
Mr. Knight. Tha t is correct; it only gives States limited rights. 

The theory is tha t by placing the residuum of these righ ts in the in ter­
national institutions, national jurisdic tion can no longer “creep.” I 
don’t agree with this concept completely myself, but tha t is the Gov­
ernment’s position.

Mr. F ascell. I understand tha t theory; at least it has a place fo r 
tha t issue somewhere rather than leaving it unresolved.

Mr. Knight. Precisely, which I think is of substantial advantage.
Mr. F raser. I  am interested in one parti cular statement you made, 

Mr. Ely . In  the  oil industry,  I  think  you said tha t the interest of the  
American public is in the  lowest cost access to these resources without 
restraint. The petroleum industry  has always been in favor of quotas 
to prevent the flow of oil from abroad. Would you expla in tha t ap­
parent contradiction ?

Mr. E ly. I  have no authority to speak for anyone in the petroleum 
industry, but my observation is tha t there are very sharp differences of 
opinion on the very point you identify.
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Mr. F raser. Is it not a fact tha t the quota is held to maintain domes­
tic prices rather than  if  foreign competition had been permitted ?

Mr. Ely. I think this is correct.
Mr. F ascell. The foreign price is up to where it meets ours now.
Mr. E ly. Whether it  is a good result or bad, foreign prices are going to rise to the level of American prices.
Mr. F raser. I t would be helpful for me to see how far  all of you go 

with respect to the dra ft convention. For example, I suppose on the 
idea of the 12-mile terr itori al limit, none of you have any particular problem.

Mr. Laylin. OK with me. *
Mr. Ely. As far  as I am concerned, I endorse the  State Depart­

ment’s, the Department of Defense’s, drive for a restriction on the 
extension of the 12-mile ter ritor ial sea where it involves the  closing of st raits. f

Mr. F raser. I  should have said subject to the concept of free transit.
Mr. Ely. As fa r as I am concerned, I disagree with Professor 

Knight. I don’t challenge the wisdom of the Defense Department in 
demanding free transit  of straits.

Mr. F raser. In  any event, the 12-mile limit preserving the r ight  of 
free transit . I f we can win agreement on that , you don’t find that ob­
jectionable. I  gather  Professor Knight would argue tha t tha t maybe 
this should not be a nonnegotiable item.

Mr. K night. If  it  could be negotiated without hav ing to give up so 
much in terms of resource exploitation, I would not be so strongly  op­
posed. I  thin k in any case tha t we can survive nicely with the doctrine 
of innocent passage.

Mr. Ely. Might I carry this one step further. I would not trade 
off any interests in the  American continental margin’s resources under 
the illusion tha t by doing so I  was going to get foreign nations to 
agree with our position on free tra nsit  of strai ts. We are trading  with 
the wrong people. You are not going to get Indonesia, for example, 
to agree to relax its claims to exclusive control with Singapore and 
Malaysia, over the Malacca Stra it by  inviting Indonesia to jo in us in 
renouncing her sovereign seabed rights  in waters deeper than 200 
meters. Indonesia is just one example.

Mr. F raser. Let’s leave the negotiating position for a moment. Look 
at the draf t convention itself. Perhaps the next item would be the so- •
called intermediate zone which, under the dra ft proposal, would be 
under some form of trustee arrangement which the coastal nation 
would have the autho rity to grant  or at tempt  to grant licenses for ex­
ploitation but with a certain limited international right, first, to collect 
part of the  revenues and second, to deal with problems such as pollu­
tion and other  problems. On th at par t of the proposal what are  your 
views ?

Mr. Ely. As to the trusteeship proposal, I am against it. The ob­
jectives you have identified—namely, revenue sharing  to the extent 
tha t Congress is willing to do it, the control of pollution, respect for 
other uses of the environment, all of the good things tha t President 
Nixon suggested as principles in May 1970—can all be accomplished 
without  the roundabout and perilous device o f renouncing what you 
now have and then getting back a trusteeship to administer what you 
had before.
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These objectives are just exa ctly  as tho ug h your ne igh bor wante d a 
pa th  across  y our lot. You can  l et him  have  t hi s wi thou t d eed ing  yo ur  
prop ert y to a ban k and  ha ving  th e bank  the n contr ac t back w ith  you 
th at  you are  t ruste e fo r your  neighbo r. That  is the peril . Where is the  
residuum of  power? I t  is to be det erm ine d by the in te rp re ta tio n of  a 
con tract th at  h as alr eady  been sub jec t to all  kin ds of  in terp re tatio ns , 
and  eve ntually  some hos tile  new tri bu na l may decide wh at  it  means.

I  have no obje ction to  the accomplis hment  of  Pr es iden t Ni xon’s 
object ives. I  a m no t as generous a bout revenue sh ar ing a s th e wo rki ng

* papers pro posal  to  give away 50 to 66% percen t. We  have been  gener­
ous, more th an  any n ati on  in  th e w or ld’s hi sto ry,  in  gi ving  $100 bil lion 
away fo r the  good of foreign  co untr ies. No one can accuse ou r country 
of bein g n igg ard ly.

j) We  now say  we wil l devote x  per cent of revenues  fro m th e con­
tin en tal marg in  to good purposes overseas, and if  ot he r n ati ons would 
join w ith  us i t would be a line t hi ng  to do. B ut  that  can be accomplished  
wi tho ut dee ding ou r prop er ty  away and ge tting  back a tru ste eship . 
So also  wi th con trol of pol lut ion . I  hav e no quarr el with  Pr es iden t 
Nixon’s live objectives ; I  do quarr el with th is dan gerous  te chn iqu e o f 
bu rn ing  down the house to r oast th e pig.

Mr.  F raser. Mr.  Laylin.
Mr. L aylin. I  disagree wi th Mr. Ely.  Th ere  is no reason why  we 

can not lis t those th ing s in the in ter me dia te  zone. They h ave  dropped 
th is idea of  tru ste esh ip in th e int erm ediat e zone. Lis t the th ings  t ha t 
pe rta in  to  the  coasta l Sta te,  l ist  th e t hing s t hat p er ta in  to  th e in te rn a­
tional . Th e oil people get  a ll they  w ant —th at  ha s been forgot ten  long 
since.

I do go along with  i t to th is  ex ten t. I  do n ot  th ink th e t re at y sho uld  
say  th at  th e res idu al righ t is wi th eit he r t he  inte rnat iona l com munity  
or  the na tional. Le t in ter na tio na l law figu re th is  out in  the fu tur e. 
Let ’s leav e some thing to t he  next gen era tion. We  enumera te t he  th ings  
now th a t should  p er ta in  to  th e coastal  S ta te  and  that is the  tr en d th at  
is def init ely m oving.

Mr. F raser. In  othe r words, you see the in ter me dia te  zone as a 
mix ture .

Mr.  L aylin. Absolu tely . Th e U.S . wo rking  pape r, there is no use
* beati ng  t hat  d ead  horse—we are  w ay beyond t hat  now. We  a re  w ork ­

ing  on othe r things. We  are  fac ing th is  m ajor ity  o f 77 people ca lling  
them selves the Group of 77 and righ t in th e middle of  a meeting they  
say, “We wa nt a caucus,” an d everybody  g ets  out. We  cooled ou r fee t

* fo r 2 hours  one time . They are the ones th at are ru nn in g th e show.  
Tha t is why I say  we s hou ld no t let  th em le ad  us aro und with  a  ring  
in our nose.

Mr. F raser. Mr . K nig ht.
Mr. K nig ht . I would supp or t th e interm ediat e zone o r mixed ju ri s­

dic tion concep t. I disagr ee wi th  Mr.  Ely , as I said in my sta tem ent, 
th at  thi s con stitutes any give-aw ay of na tio na l resources. In  m y op in­
ion, there are  no vested in ter es ts in resources beyond the 200 me ter  
isobat h so there can  be no give-aw ay. I  th in k the mixed zone concept 
is a des irab le comprom ise between inter na tio na l an d na tio na l in te r­
ests. I f  I  ha d my choice, I wou ld pr ef er  an in ternat iona l reg ime fro m 
the  12-mile lim it out , b ut  th at is n ot rea lis tic  or  feasib le. Th e fa ct  th at  
the  Group of  77 finds  the  idea  of a 200 mile economic resource zone
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very po pu lar means th at  we a re going to have a difficul t tim e ge tting  
even a system o f mixed ju risdic tion. I would, theref ore , ten d to  supp or t 
it in  the  fo rm the  U.S.  Go vernment  submi tted i t.

Mr . F raser. In  oth er words, you  see the str ug gle as one in which 
tryi ng  to pres erve some inte rnati on al rig ht s out side the  12 mile or  the 
200 meter  depth  is the  pr inc ipal problem th at  the Un ite d State s and  
some ot her na tions face ?

Mr.  K night. Yes, 1 thi nk  the re  is a very str on g tende ncy  these days  
tow ard  n ationali stic solutions. I f  you go “nat iona l” ou t to 200 meters , 
you have  almost every thing  o f valu e in th at zone. Even if  you create 
som eth ing  beyond , it wil l be a  token , w ill have no power, and will  not 
deal  with  any  am oun t of resources.

Mr. L ayl in. Ex cept  the  ha rd  mineral s.
Mr . K nig ht . Ex cept  fo r th e ha rd  min erals.
Mr . F raser. One thi ng  abo ut our prese nt te rr ito rial  rig ht s or pre s­

ent  rig ht s in the seabed is t ha t the  1958 convention as I un derst and it 
has  some ambigu itie s in  it. One am big uity—maybe  it  is no longe r one— 
is wh eth er in  re fe rr in g to the fu rth er  lim it th at pe rm its  exp loi tat ion  
the y were  re fe rr in g to  exist ing  tech nology  or  tech nology  th at would  
come alo ng in  the  future.

Air. L aylin. It  is r evolving .
Air. K nig ht . I  agree.
Air. F raser. Tha t is a ra th er  set tled  view at  thi s point.
Mr.  Layl in. Yes.
Mr.  F raser. Now wi th resp ect to the  deep  seas, th at  would be a 

to ta lly  in ter na tio na l regi me as 1 un de rst and it on the d ra ft  p ropo sal.
Mr.  K nig ht . Yes, sir .
Air. F raser. Wh at  diffe rences would the re be am ong  the  three  of you 

in the  dr af t propo sal  in that  rega rd  ?
Air. L ayl in. Well,  1 th ink we all think  th a t we can liv e with  it. There  

are  lots of  li ttl e thi ngs in t here th at  the ha rd  mi neral  people  don’t like. 
Fo r insta nce , as Air. M cKelvey  has  been m ent ioned here , it  has been  pu t 
into an  annex th at  you had to ge t a license i n orde r to e xplore. I  th ink 
th at  th at  is ju st  absolutely  unen forceable.

Do you th ink the Russians  are goi ng t o come in an d tel l the  TJ.N. 
Se cretar ia t where it  is going  to  go and repo rt wh at  i t has  foun d, and  
the  Japanese?  The only  people who are  pena lize d by th at  are  th e con­
scientious ones. You  have a lot  o f lit tle  thing s like  th at . I  agree wi th 
Air. E ly , you have t hi s fl oat ing  pagoda t hin g. Basically  if  we can ge t it, 
I  th ink th at  is great .

Air. F raser. Presu ma bly  tho ug h to the exten t th at the re are  con­
flicts which might  deve lop among na tio na ls of  different- coun tries , 
someone is goin g to  have to resolve th em so in  th at sense th ere  is  going 
to hav e to be some kin d of an au thor ity  th at lays down the gro und 
rules.

Air. L ayl in. Yes, and  th is does ju st thi s. I t p rov ide s fo r licensing, no t 
opera ting. Tha t is the  b ig  issue r ig ht  now. I  said  th is  in  my statement, 
I  d on’t need  to rep ea t i t. I f  these cop per  an d nickel an d cobalt e xp loi t­
ing  co untr ies ha d been away and thi s a utho rit y was the exclusive  com­
pany  to exp loi t the resources of  the  sea, there wou ld never be any  
explo ita tion because  the y don’t wa nt the com pet ition of thei r own 
lan dm ine d produc ts. That  is wha t the y are af te r, and as long  as they 
th ink th at  th ey can keep us fro m going o ut  in  the  oceans now they are 
just goin g to keep  on ins ist ing  on tha t.
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Mr. F razer. In  th at  rega rd  wi th in  a 200-mile lim it as is proposed,  
for exam ple,  by a numb er of  L at in  Ame rican cou ntr ies , to  w ha t exte nt 
would the  seabed resources be enco mpassed  th at  'would invo lve the 
metal nodules and  so on ?

Mr. Layl ix. T hey  are  way beyond it. They are  out in an are a th at  
under any  defin ition  is in ter na tio na l, and t hi s leg isla tion  says the  same 
thing. I t  is no t dealing  wi th an ything  th at  is wi th in  th is  are a as to  
where the re  shou ld be special  coastal St ate righ ts.

Mr. F ra ser. Well, maybe I  am ha vin g trouble un de rst an ding  or  
recalli ng precise ly how you form ula te th is,  bu t you wou ld accept  an  
in ter na tio na l regi me pro vid ed it were  not too complex?

Mr. L ayl ix. We  want one.
Mr. F raser. An d one th at  w ould have the  au thor ity  to license  ?
Mr. Layl ix. Yes.
Mr. F raser. And  re gulate comp let ing  claims?
Mr. L aylix. Yes. We  thi nk  it  is des irab le. With ou t it, it  is going to 

to be chaot ic.
Mr. F raser. Mr. E ly , would y ou agree  ?
Mr. E ly. S o fa r as pet rol eum  is c oncerned th is is a much more di s­

ta nt  problem  th at  it  is fo r the  ha rd  miner al people.  I wou ld rega rd  a 
solu tion o f thi s p rob lem  as  be ing  one upo n which t he ir  concern is m ore 
in focus,  in  poin t o f time,  th an  the pet rol eum  in dustry. I t will  be m uch 
fu rthe r in the  fu tu re  befo re the c om parit ive ly meage r sed iments of t he  
abyssa l floor are  exp lored in com pet ition wi th the  much th ick er  sedi ­
men ts of  the  continenta l marg ins .

To ans wer your question as to  w ha t t ype of  deep sea regime beyond 
the  continenta l ma rgins  is most conducive  to  pro duction, the prote c­
tion of the  i nteres t o f the consumer and so on, I wou ld say the  s imple r 
the  bette r. Security of ten ure is re qu ired ; it  will  be several  scores of  
times more expe nsive to at tempt  to develop pet rol eum  in the abyssal  
floor, where nobody has tr ie d it yet,  th an  on the  continenta l ma rgins  
or  in th e sh allo wer area s.

You mu st hav e con trol  of a very lar ge  a rea  to exp lore wdth the  u n­
questioned ri ght to selec t a po rtion  of th at  fo r occupa tion  to  produce 
pet roleum  for  as lo ng as commercial produc tio n continues.  T ha t is w hy 
petroleum  companies are  ea rne st abo ut findin g a secure gr an to r of  
titl e. They have th is in the  coastal  State s on the conti nenta l ma rgin. 
They may no t like  t hi s pa rt icul ar  g ove rnm ent  too wel l, its  polic ies or 
its  laws may n ot  be too a ttr ac tiv e,  bu t i t h as a c ert ainty o f ju risdic tion. 
I t is be tte r to  dea l w ith  a m ult ip lic ity  of  these  co mp eting coas tal State s 
th an  to tr y  to devise a  system  m ore to our lik ing th at you n ever could 
get  adopted  as some un ive rsa l m ini ng  code.

When it comes to the deep  ocean floor you have nobody  to tu rn  to 
to secure a g ra nt or  o f t itle. You mu st rely on gen era l pr inc ipl es of  in­
ter na tio na l law, the freedom of  the seas, the au thor ity  to flag sta te 
pro tec t y our oper ation, a nd  th is is not t oo secure obviously . Some thing 
be tte r is needed f or  the  long p ull .

So I  wou ld not disagree wi th the desir ab ili ty  of  some simple  for m 
of  reg ist ra tio n, so methin g equiv alent to  min ing  claims,  so ther e won’t be 
any  claim jum pin g. I t  gives  you sec uri ty of  ten ure an d the quid pro  
quo is th at  you pay fo r it ; you pa y royaltie s or  tax es  to  somebody, 
pre sum ably some inter na tio na l regim e. But  idea of  ge tti ng  th is 
mechanism into the  con trol  of  a regi me which is dedic ate d to con- 
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trol ling  prices, contr oll ing  rate s of pro duction  an d so on  is abho rre nt  
fro m the consume r’s view poin t.

Air. F raser. Le t me ju st  pursu e th at  fo r a mom ent,  and I  th ink 
bo th of you have touched on it. The pr im ary countries, fo r example, 
th at produce copper  a re relatively limited . I  m ean I don’t know wh at 
they  a ll are—Zam bia and Chi le come to  m ind  as  tw o pr im ary sources.
Are  there  oth er produc ers  of cop per  outside  the Un ite d State s ?

Mr.  L ay un . I  speak as a law yer , not as a  m ini ng  engineer. You  a dd  
Pe ru  a nd  those are  th e t hree  count ries  to  whom it is so pre domi nantl y 
im po rta nt .

Mr. F raser. W ha t str ikes me is how, among  th ose  three  pro duc ers , 
the y are  going to con trol  wh at obviously is a prep on de rant  number 
of consumers. In  o the r words, the Un ite d State s is not going to be the  
only  consumer—you ha ve the  re st of t he  world be ing  consumers. How (
the n are  the se three going  to  be able  to  effectively re st ra in  o r proh ib it 
the  deve lopm ent of  copper as a deep seabed resources?  I  find th is ha rd  
to understand.

Mr. L ay un . They are  assisted  also in  pet roleum  by the  exporting  
cou ntr ies  of K uw ait , A lge ria , an d N igeria.

Mr. F raser. We  are  tal king  about deep sea reg ime.
Mr. L ayl in. Th is wou ld be  the regime th at  wo uld c ontrol  pe troleum 

as well as coppe r and nickel.
Mr. F raser. As I  und ers tan d it, are  not most of  the  kno wn or iden ti­

fied copp er deposit s on th is  in terme dia te zone on th e con tinent al zone ?
Mr. Layu n . M ost of the known or iden tified cop per  deposits  are in 

the ar ea t hat  is beyon d an y coasta l st ate’s special rights .
To  a nsw er your ea rli er  question how are  th e few pro ducers g oing to  

con trol wh at  is a prep on de rant  numb er of  consumers, my answ er is 
th at  I  have myself  been puzz led. I  have a foo tno te in my stat ement.
Th e a mazing t hi ng  is how slow the  de lega tes of the copper, n ickel, and 
cob alt im po rting  countries  ar e in seeing th at  they  a re being lead by th e 
nose.

Mr. F raser. Well , they  may  not see i t now but u ltima tel y they  would 
be vo ting mem bers o f any  inter na tio na l regime.

Mr. L ay un . Th at  is my hope .
Mr. F raser. S o that  I  find it  a  lit tle  difficult to accept the  idea th at  

a few pro ducer s a re going  to h ave  as m uch con trol as has been a sser ted «
here .

Mr. Layl in. I  wish  you could at tend  one of  thes e seabed meetings 
an d see the lack  of prep arat ion of many of  the delegates. Of  coui’se 
one sho uld  never at tr ibut e motives, bu t it  i s human  na ture  not to see *
the rich g et ric her a nd  th e poo r get poo rer , and  th e cou ntr ies  that  have 
the po tent ial ity  today  or  the  c ompanies are  com panies th at  a re in the  
indu str ia l countries. I do th in k th at  the tim e will  come when these  
peop le will  see th at  this  is ag ain st the ir  inter ests .

Mr. E ly. I  s har e your  pu zzlement  as t o how a few producing  co un­
tri es  could have th e pow er to c ont rol  the  gr ea t bulk  of  countr ies which 
wou ld w an t revenues f rom seabed minerals .

Mr . F raser. And  some copper.  Th ey  need cooper , too.
Mr. E ly. Ku wa it,  which  borders  on the  Pe rsi an  Gul f and  has  the  

hig hest pe r c ap ita  revenue in th e world , i ntr oduced a  r eso luti on to en­
forc e a m ora tor ium  on th e deep sea op era tions u nt il the  new convention 
is in effect.
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Mr. F raser. May th at  n ot hav e been mo tivated by a concern in thi s 
cou ntry t hat  th ei r inte res ts are  cr eated alo ng the way before  a conv en­
tion is agreed  upo n and th at  th is may make it  more difficult to get  a 
convention  th at  is acceptable  ? I sn ’t  tha t l ike ly to  be the  majo r concern  ?

Mr. E ly. I d on 't cha llenge K uw ai t’s motives.
Mr. F ascell. Onr pri ce for oil.
Mr. F r aser. I f  there were a form of  re st ra in t of trad e th ro ug h 

lim ited pro duction of  all of the cou ntr ies  who could afford  in a sense 
to pay a h ighe r price  as would be th e U ni ted  S tates,  th e p oor co unt ries  

- who need copper and copper  pro ducts  fo r th ei r own uses are  less able
to a fford h ighe r pr ices.

Mr. E ly. Thi s is ve ry h igh  priced c opper.
Mr. F raser. I n  an y event.
Mr.  F ascell. An d cop per  is  g oing down any way it is a dr ag  on the  

marke t.
Mr . E ayltn. The lower price now is cyclica l. T he  demand fo r co ppe r 

in the long run is incr eas ing , I  am  info rmed, a t an ave rage rat e of  4 ^  
percen t a year .

Th e b i l i  before  th is  H ouse , II.K.  13904, pro vides th at  it is t o be re­
plac ed by the convention  when  i t is a greed to  an d i n t he  meantime th e 
reg ula tions  are to be dr af ted bv the  Uni ted  State s, the  very people th at  
are  pro posin g wh at  the  convention should do, and they  will of course 
hav e the  regula tions  to  be in an tic ipat ion of  w ha t th e U ni ted  S tates  is 
prep ared  to  accept.

Mr. F raser. Y our a rgum en t is th at t hi s int eri m arrang em en t would  
not pre jud ice  the  es tab lish ment of an  ult im ate convent ion.

Mr.  E ayltn. I  am argu ing t hat it  wi ll promote a convention because  
unles s we do th is we will never have a conven tion.

Mr. F raser. Which is like ly to  give r ise to a problem.
Mr.  E ayltn. Here  in th is  country, for  inst anc e ?
Mr. F RASER. Yes.
Mr. E aylin. B ank ers . Bankers  have law yer s and  the  l awyer s won’t 

let t he  ban ker s give money un til  you have  the  law.
Mr. F raser. Unless  oth er cou ntri es rec iproca te, we can only con­

tro l com pet ing  claims between Am erican  nat ion als . Given the size of 
the  oceans------

Mr.  E ayltn. But  the re are  some places where  they  are a lot  more 
in ter es tin g th an  others  and thes e com pan ies have spent mil lion s of 
do lla rs findin g those place s and they  don’t wa nt  somebody to come 
along a nd  rid e p igg yback  not ha ving  spe nt a penny on explo rat ion  an d 

4 come in and pu t a t rawle r righ t next  to  the irs . Th is leg isla tion would
pre vent th a t ; it  p rohibi ts any  A me rican fro m g oin g out into the  deep 
sea exce pt unde r a license a nd  he has  g ot  to  conform  w ith  reg ula tions 
that, an tic ipa te wh at will  be the in tern at iona l reg ulato ry  prov ision.

Mr. F raser. As I unde rst an d, the pr incipa l difference the n amo ng 
the three of  you—an d th is  is probably an ove rsim plif icat ion—is th at  
Mr. E ly  does no t like any kin d of an interm ediate zone with in te rn a­
tio na l rig ht s m ixed  in  w ith  coastal St ate rig hts, so fa r a s the  Continen­
tal  S he lf extends at  least -----

Mr. E ly. I am wi llin g to accept, however , oblig atio ns of the  coasta l 
Sta te,  set up  by conven tion  i f you like wi th  r espect  to  pollu tion, reve­
nue  shari ng , com pet ing  uses of  the env ironm ent . I  just don’t th in k 
you need an in ter na tio na l tit le  ho lde r or  an  in ter na tio na l pol icem an 
the re.  Th e cov enants w ould  be car ried out in  due course.
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Mr. F raser. Mr. Kni gh t is concerned abo ut go ing  ahead with  the  
effect of  an  in ter im  law on the  pa rt  of the U.S. Government.

Mr. K nig ht . I t mi gh t poss ibly pre jud ice  the  p oss ibi lity  of a m ean ­
ingful  int ern ational org aniza tion to gov ern act ivit ies  in the  ocean.

Mr. Layl in. An d my posi tion  on t hat  is th at  I  think  i t is a mis take  
to wa it 10 yea rs until what we can foresee  now has occu rred.  T he  posi­
tio n th at  the  U.S . Execu tive  and  the  Senat e is taki ng  is, Plea se don’t 
make us act one way or  anoth er un til  we see wh at progress we can 
make in Ju ly  and maybe we can  get some pro gre ss in Ju ly . I f  some o f 
these delegate s see th at  we mean business, the y may  buckle down to 
busin ess and  stop  these  interm inable  speeches. Th irt een La tin  Amer- »
ican s put fo rth  a proposal and 13 Lat in  Americ ans  gave  an hour 
speech each givin g the  same reason for the  prop osa l.

Mr.  K nig ht . I would like to amend my sta tem ent  or  m y in terp re­
ta tio n of your sta tem ent . I agree th at  as a ca talys t S. 2801 is a good (
tool. I  th in k we ought to let S. 2801 and H.R.  13904 languish  as a 
th re at  here in Congress. Le t’s not  rus h out  and enact it in the  nex t 
week. Le t’s wa it perha ps  throug h the Ju ly  mee ting , perha ps  even 
th ro ug h the  1973 confe rence. I  am not ask ing  to wa it 10 years. Keep 
it here  as a cat aly st, bu t don’t act precip itously when  we are  in the  
middle, o f de licate negotia tions.

Mr. Laylin. I don’t thi nk  ther e is much d an ge r of tha t.
Mr. F raser. Ju st  one final question.
Yo ur  point  of view it seems to me would not be incompat ible  with  

th at  of  the  Lat in  Am eric an countrie s; th at  is, while  you migh t not 
see the  need to assert ful l na tional sov ere ign ty over  a 200-mile limit, 
neverth eles s if  th at  happene d you would find th at  compatible with 
your  concerns, M r. E ly.

Mr.  E ly. I f  the 200-mile pro posal is lim ited to seabed resources, 
there is not necessar ily an in com pat ibi lity . T he  dange r is t hat  here you 
do have a dir ect  inv ita tio n to exp ansion  of  t he  jur isd ict ion , once you 
set it  up  in terms  of a numb er of miles , so as to include som eth ing  
othe r th an  just seabed mineral s. I  d on 't prete nd  to have any  e xpe rtise 
at  all  about fisheries, fo r example.

Mr.  F raser. We  rea lly  have not  touched upo n fisheries th is af te r­
noon, tha t is a no the r kin d of  problem.

Mr.  E ly. I  would be dead opposed to a 200-mile ter ri to rial  sea, fo r 
every reason. I f  the  Lat in  Americ ans  could be per sua ded  th at  th ei r *
inter es t in seabed resources would be ade qua tely  pro tec ted  by identi fi­
cati on with the con tinental ma rgin or  200 miles, whichever is g rea ter ,
I  would be co ntent w ith  it.

Mr. F ascell. Tha t is not w hat  they  are  af te r. *
Mr.  F raser. Ju st  looking at the  seabed resources, sup posing the  

coastal  State  deve lops the  tech nolo gy—a numb er of enterp rise s using 
some tech nology  inv olv ing  the  exp loi tat ion  of  the  seabed—an d then 
says, “Well,  because o f the struc tur es  or  rig s or devices we now say 
th at  submerged  vessels may not come wi thin 10 miles of these op era ­
tions fo r fear  o f some kind  of  a collis ion or  some kin d of  a n accident .
Th is is one of the th ings  th at  beg ins to wo rry  the  De pa rtm en t of 
Defense. Do you  agree  that  th at  is a leg itim ate  worry  ?

Mr. E ly. Yes. You can not rea lly  divo rce to ta lly  the concept of 
jur isd ict ion  over the mineral  opera tion of  th e seabed and some degree 
of control  o f the  a dja cent wa ter  columns fo r t he  reason  you ind ica ted , 
bu t these are  reconcilable  typ es of  juris dicti on  if  there  is goodwill.



105

Mr. F raser. Well, they have to be reconciled through some kind of 
international agreement.

Mr. Ely. Yes. Part  of President Nixon’s proposal is that  the coastal 
State must recognize competing uses of the environment.

Mr. Fraser. Which would imply tha t in a zone outside of the  200- 
meter limit there will be some kind of in ternational regulation.

Mr. E ly. The 200-meter limit would not have anything to do with 
it, Mr. Chairman, but the 12-mile limit would, because out to 12 miles 
we are assuming th is is the terri toria l sea and the coastal State has 

4  plenary jurisdiction. Beyond the territorial  sea, we are talkin g about
a jurisdiction of another type, the Continental Shelf doctrine. Here 
we are t alking  about the seabed only, and I think it has always been 
recognized tha t the coastal state controls the seabed resources.

H Taking  the North Sea, far beyond the terri toria l sea, hundreds of
miles beyond it. Great Britain, for example, in licensing petroleum 
production, well out in the North Sea, must recognize the responsi­
bility for a 500-meter zone, free from navigation, as the convention 
itself requires. I t is perfectly possible to have a protocol, if you are 
going to deal with deep waters, that sets up a wider zone th at ships 
must avoid.

Mr. Fascell. Streetlights in the North  Sea.
Mr. Fraser. Well, are you gentlemen satisfied with what we have 

explored ?
Mr. Laylin. Could I  say I  was not chosen by the hard  mineral in­

dustry to speak for them, I have been giving just my own views. I 
advise some people and sometimes they follow my advice.

Mr. F ascell. We have not touched on the economic exploitation of 
the water itself and as a resource. I don’t know how you could separate 
the two. Maybe I  am dense th is afternoon, but I have never seen the 
division of sovereignty on t itle between the land and the water and 
the air. I just don’t see it. I don’t see how you can divorce it. We have 
not discussed it. I don't  know how you can arrive at any agreement 
without tak ing tha t into consideration.

Mr. Ely. I f I could struggle with tha t a moment, I would like to 
do so. They are divorced now. Take the North Sea, for example again. 
There are oil wells 200 miles from shore, and they are operating  under 

I  license.
Mr. Fascell. Does the pipeline go under the ground or on top of 

the water?
Mr. Ely. Those will load probably on surface, but pipelines are 

* under construction.
Mr. Fascell. Is  that  by international easement?
Mr. Ely. No, sir.
Mr. Fascell. Agreement of the coastal states?
Mr. E ly. Under the conventions, there is a right of use of the sea­

bed for pipelines. This is recognized by the Convention of the High  
Seas. Gas is being brough t into Great Brita in by pipeline, but this 
does not mean t ha t Great Britain , beyond the 3-mile line, can control 
navigation or say who is to fish.

Mr. Fascell. That is a regional arrangement ; they just  happened 
to get together because it makes good business sense for  them to do so.

Mr. Ely. No ; they agreed on that  when they-----
Mr. Fascell. I s tha t international law ?
Mr. E ly. Yes.
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Mr. F ascell. Th ei r ag reement is  in ter na tio na l la w?
Mr.  E ly. Thei r Convent ion on the  Hi gh  Seas.
Mr. F ascell. I don ’t mean th e conventi on ; thei r ag reement was p ur­

suan t to  the  conven tion  or wi th in  the  frame wo rk of  the convention.
Is  th a t in ter na tio na l law?

Mr. L aylin. As between themselves .
Mr.  F ascell. It  does not affec t us tho ugh, does it  ?
Mr. E ly. I  must go back  to  fun dam entals. The Con vention  on the  

Co nti nenta l Sh elf  control s o nly  the  m ine ral  e stat e, if  you wa nt to call 
it  th at , no t the  wa ter  column. Sim ply  because  Gr ea t Bri ta in  controls 
the miner al estate  ou t to  the med ian line  does no t give  it  t he  contro l 
of fisheries. Th e con vention  denies  this, in  a rticle  3.

Air. F ascell. Gives  con trol  of the  pip eline—500 meters required 
unde r th e co nvention, fre e zone. rMr. E ly. Yes. V

Mr. F ascell. I s th at  t itl e?  Is  i t a sovereign righ t?  Is  i t an easem ent 
under in ter na tio na l law?  Would a n on pa rtv  s tate hav e the  same rig ht 
as a sov ereign s tat e which is p ar ty  to the agreement?

Mr.  E ly. Yes, by th e terms  of the convention you do.
Mr.  K nig ht . Th is is no dif ferent  th an  th e s pi itu p of  property  r ights 

poss ible  un de r th is Na tio n’s laws—one person  can own the  surf ace , 
anoth er t he  minerals , and  there  can be  an easem ent ac ross th e p rop erty.
Th is is not unique or  dra ma tic .

Mr.  F ascell. I  di dn ’t  say it  was until somebody else declares some­
th in g else lik e we have a  200-mile te rr ito rial  sea.

Mr. E ly. Th ere  is the difference. A 200-mile te rr ito rial  sea is fa r 
diff eren t from a 200-mile  resource zone.

Mr. F ascell. Agreed. That  is wh at we are faced with going into  
th is c onvention in 1973.

Mr. F raser. The Hu ghes Tool Co. in Los  Angeles  is working with 
manganese in these nodu les. Are  you say ing  the y will no t go ahead 
and  tr y  that  in  the  absence  of l egi sla tion ?

Mr.  Layi jn . Th ere  was somebody else th at tr ied to speak for the  
Hu ghes peop le recently. I  t hink  I  w ill tak e the  fif th on th at  one.

Mr. F ascell. Note a l aw ye r’s caut ion.
Mr. F raser. Y ou d on’t want to sugg est wh at the y mi gh t do?
Mr.  L ayl in. Th at  is r ight , sir .
Mr.  F ascell. Not w ith ou t di rec t au thor ity  in w rit ing . *
Air. E ly. Mr. Ch airma n, you might like  to hav e in your  record in 

response  to  an  ea rli er  ques tion  the statement of th e National  Pet roleum  
Counc il’s comm ittee  on prospects for  th is i ndust ry.

Mr. F raser. I would ve ry much like to have th at .
Mr. E ly. T he ir  s tat em ent w as :
Within less than 5 years,  technology will allow drill ing and exploitation  in 

water depths  up to 1.500 feet (457 meters). Within 10 years, technical capability 
to dril l and produce in water  depths of 4,000 to 6,000 feet  (1,210 to 1,820 meters ) 
will probably be a tta ined.
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Mr.  F ascell. Mr. Ch airma n, whi le we a re at  it, I th ink it  w ould be 
most useful,  if  it is at  all possible, to have a com pen dium; glossaries 
of terms  th at  are  used  in the  sta te of  the ar t. Ev ery meetin g I  have 
ever  been to there  is a new term . Ev ery time a new one comes up , it 
has  been in terp re ted a bout f ou r dif ferent  ways. I t  seems to me to  discuss  
wh at we a re disc ussing it  wou ld be use ful to  g et the defi nitions  down 
and dete rmine  wheth er th ere is an y ag ree me nt on th e de finitions. I have  
a sne aking susp icion we m ay be t alki ng  in circ les about nothing.

Mr. F raser. Well , we are sp endin g a lo t of  time  on it.
Mr.  F ascell. Yes.

< Mr. F raser. Mr. D ellums,  do you  have o ther  questions ?
Mr.  Dellums. N o.
Mr.  F raser. I  wa nt  t o th an k all of  you. I f  you have an ythi ng  else 

you w an t to subm it fo r the  reco rd beyond  tho se t hing s y ou mentioned, 
9 we would be de lig hte d to receive th em.

I  wa nt to th an k all  of  you fo r your  help th is  aft ern oon. Thi s has  
been most inf orm ative .

Mr. F ascell. I t  ce rta inly  has .
Mr.  K nig ht . Th an k you.
NIr. F raser. The subcom mit tee is  ad jou rne d.
(W hereu pon, at  4:2 9 p.m., the subcom mit tee ad jou rned .)





ADD ITIONAL  STATEMENTS FOR TH E RECORD

A Testimony of C. Maxwell Stanley Regarding Status of International
Law of Sea Conference—April 27 1972

introduction

h  My name is C. Maxwell Stanley. I am a Professional Engineer and Chairman
''  of th e Board of Stanley Consultants,  Inc., internatio nal  consultants  in engineer­

ing, arch itec ture , planning, and management, with  broad  experience in environ­
menta l affairs  and resource development. I am also Chai rman  of the  Board  of 
HON Indust ries  Inc., a national manuf acture r of office furnitu re  and material 
handling equipment. I am Pres iden t of The Stanley Foundatio n, which for many 
years has encouraged study  and educat ion aimed at strengthenin g internatio nal  
organization . In this  capac ity I have chaired many intern ational conferences, 
including one on “Environmen tal Management in the Sevent ies” held in Romania 
in 1971 and have authored  technical and nontechnical  pape rs on this subject. 
In July , 1972, I will cha ir a week-long inte rna tional  conference on the role 
of inte rna tional  organizat ion in the management of ocean resources.

My testimony, submitted  as a concerned citizen,  focuses upon (1) the im­
portance to the  I’nited Sta tes of the  establish men t of an ocean regime, a pr i­
mary concern of the proposed U.N. Conference of the Law of the Sea and (2) 
our coun try's  con trary posture as evidenced by our past and proposed policies 
with  respect to the Outer Continental Shelf. The Ignited States must reconcile 
these  opposing point s of view if we are  to provide strong leadership to achieve 
rationa l management of the oceans under a viable ocean regime rela ted  to the 
United Nations.

As is tru e with  many imp ortant and controversial  issues, the United States 
seems to he speaking with  more tha n one voice concerning its  ocean policy. On 
the  one hand,  there is a draf t U.S. T rea ty first deposited  with  the U.N. Seabed 
Committee on August 3. 1970. which includes definitive  suggestions limit ing 
nationa l jurisdic tion  and proposing an internatio nal  regime for the equi table  
and rationa l management  of the resources of the ocean space. On the other 
hand,  many sincere  and w’ell organized  int ere sts  would have our natio n assume 
a fa r different ocean posture, par ticula rly  concerning juri sdic tion  over the  re­
sources of the  Continenta l Margin. Yet these  issues are  indeed so complex 

|  and important, not only to our natio n but  to the  ent ire world community, that
w’e cannot afford to appear indecisive  and equivoca ting. In short . T be1 i eve 
that  the time is indeed propi tious  for Congress to give atte ntion to ocean policy.

u.s. draft treaty
t In  May of 1970. Pre sident  Richard  Nixon proposed “th at  all nations  adop t as 

soon as possible a tre aty  under which they would renounce all nat ional claims 
over the natura l resources of the seabed beyond the  point  where the high seas 
reach a depth of 200 mete rs (to 656 fee t) and would agree to regard these  re­
sources as a common herit age  of mankind. The tre aty  should estab lish an inter ­
national regime for the  exploitation of seabed resources beyond thi s limit.” The 
proposal also included a provision for  the  collection of “substant ial mineral 
roya lties” to be “used for  internatio nal  community purposes, par ticula rly , eco­
nomic assistance to developing countries .” 1 As noted earl ier, the  President 's 
proposals w’ere incorporated in a formal draf t tre aty  presented several  months 
la te r to  the  U.N. Seabed Committee.

This remarka ble document had many antecedents, bu t the  most significant 
and commonly accepted  origin of most discussions concern ing internatio nal

1 D ep ar tm en t of S ta te  B ul le tin.  Ju ne 15 .1 97 0.  p. 737 .
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management  of ocean space is the  Malta Proposal, first enunciated by the  dis­
tingu ished  diplomat Arvid Pardo on August 17, 1967. The overall concept of 
an internatio nal  regime coordinating and managing the resources of the  seabed 
and  ocean floor have long enjoyed support by many distinguished individuals and 
groups with in the United States.  For  example, in July,  1966, Preside nt Lyndon 
B. Johnson stated, “Under no circumstances,  we believe, must we ever  allow 
the prospects of rich harves t and mineral wealth to crea te a new form of 
colonial competition among the maritime nations . We must be care ful to avoid 
a race to grab  and hold the lands under  the high seas.” 2 3 In 1967, under the  
Johnson Administra tion, the U.S. Ambassador to the United Nations supported 
the consideration of the  Malta Proposal in the  General Assembly and sta ted  
that  the United Nations was in a position to assume leadership  in enlis ting the 
peaceful coopera tion of all nations in developing the world’s oceans and the ir m
resources. In 1968, before the ad  hoc U.N. Seabed Committee, the United States 
came to recognize the “interest of the internat iona l community in the develop­
ment of deep ocean resources ," and the “dedication as feasible and prac tical  for 
a portion of the value of the  resources recovered from the deep ocean floor to 
int ern ational community  purposes.” 3 U

In  the U.S. Congress, se rious stud ies of ou r ocean policy have been undertaken 
by the Senate  Subcommittee on Oceans and  Atmosphere, the  Subcommittee on 
Oceans and Intern ationa l Environment , and the special Subcommittee on Outer 
Continenta l Shelf. In the House the Subcommittee on National Securi ty Policy 
and  Scientific Developments, the Subcommittee on Sta te Departm ent Organiza­
tion and Foreign Operations, and this  Subcommittee, among others,  have deal t with  United  States ocean policy. Although Congress has yet to speak with  any 
unanimity upon the subjec t of an ocean regime, many individual Senators and 
Congressmen have expressed support fo r this concept.

It  is also worthy to note that  the prestig ious Lodge Commission recommended 
that  “the United States make every effort to achieve definitive  internatio nal 
agreem ents for the benefit of all nations that  will establish nar row  ter ritor ial  
waters for all states, with free tra ns it of inte rna tional  st ra it s; encourage 
rat ional use of fisheries so a s to protect species from repe titiou s harvesting and 
ex tinction ; and  provide for internatio nal  regime for the  exploitat ion of the  min­
eral  resources of the seabed beyond natio nal juri sdic tion .” The Lodge Commis­
sion also recommended th at  “the United States clearly  indica te that  leases 
granted for mineral resource  exploitation on the seabed beyond the point where 
the high seas reach a depth of 200 meters may be subject to an internatio nal  
regime.” Fur the r, the  Commission recommended “th at  the  United States  con­
tinue to urge the  dra fting  of a seabed tre aty  close to or ident ical with  its  own 
proposal to the U.N. Sea led  Committee in 1970.” 4 In thi s respect, it is most 
grat ifying to note th at  both in Preside nt Nixon’s recen t foreign policy repo rt 
to Congress 5 and in Sec reta ry of Sta te Rogers’ sim ilar  re po rt6 continued strong 
adminis trat ion supp ort for  the U.S. Draft  Tre aty  was expressed.

However, as has  been sta ted  elsewhere,7 one of the principa l weaknesses of 
the U.S. draf t is th at  it does not impose a mora torium on new claims pending 
the conclusion of an internatio nal  tre aty  and if would gua ran tee  protection of 
leases granted  and intere st acquired by U.S. citizens prior to the coming into Iforce of such a treaty .

BE NE FIT S OF AN OCEAN REGIME

Aside from the U.S. Draft Treaty,  the re have  been numerous dr af t conven­
tions and working papers proposed by such nations  as Tanzania , the  U.S.S.R., I*
the United Kingdom, B ulgaria, Turkey, the Lat in American nat ions, Afghanistan, 
and others. A common f eatur e of these papers has been proposals for  the  crea ­
tion of an inte rna tion al ocean regime. There have been significant differences, 
however, in the  proposals for  the  ins titu tion al makeup, powers, and  scope of 
the jurisdiction of the ocean regime. Withou t commenting here upon specific 
aspec ts of such a regime, I do believe that  the  inte res ts of the  United States

2 E dm an  A. Gu llion , “U ses  of  th e Se as ,” Th e Amer ican  Assem bly . Hal l, Inc.,  1968 .3 G eor ge A. Do uoma ni,  “E xp lo it in g th e Re source s of  th e Se ab ed .” pa pe r pr ep ar ed  fo r th e Su bc om mittee  on N at io na l Sec ur ity Po lic y an d Sc ient ifi c De ve lopm en ts of  th e Com ­m it te e on Fo re ign Af fai rs.  U.S . Hou se  of  Rep re se nt at iv es , Ju ly  1971 , p. 69.
‘ “Rep or t of th e P re si den t’s Co mm iss ion  fo r th e Obs erva nc e of  th e T w en ty -F if th  A nn i­ver sa ry  of th e Uni ted N at io ns .” W as hi ng to n.  D.C., Ap ril  1971 . pp.  31 -33.5 “ U.S. Fo re ign Po lic y fo r th e 1970’s.”  A Rep or t to  th e Co ng ress  by R ic ha rd  M. Nixon, P re si den t of th e Uni ted S ta te s,  Feb . 9. 1972 .
® “ U.S. Fo re ign Po lic y 1971, " A R ep or t of th e Sec re ta ry  of  S ta te , March  1972.7 W ol fg an g Fri ed m an n “ Se lde n Re divivu s-To wards  th e P a rt it io n  of th e Se as ?,” Ameri­ca n Jo u rn al of In te rn ati onal Daw, Oc tobe r 197 1, Vol.  65, No. 5, p. 759.
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are  best served  by the creat ion of a stron g internatio nal  regime as se ss in g some 
control over  the  exploitation of the  resources of the Cont inental Margin, as well 
as the deep ocean floor, and with  powers to apply standard s concerning the  con­
servation  of living marine resources and the pollution of ocean space. The United 
States , in my opinion, has  much to gain  by the rat ion al management  of ocean 
resources through the creat ion of such a regime. Advantages include access 
for our commercial and nava l vehicles through intern ationa l st ra its  within ter­
rito ria l seas, access for our long distance fishing fleets, and  protec tion for ocean 
resources through the creat ion of such a regime. Advantages include access 
for our commercial  and  naval  vehicles through  intern ational st ra its  with in ter­
rito ria l seas, access for our long d istance fishing fleets, and  protection for ocean 
resources and fisheries fa r from our coast  aand jurisdict ion. A more direc t bene- 

« fit might be some access to the  mineral wealth (pa rticular ly petroleum)  of  the
cont inen tal margins of othe r continents. In  addi tion,  it  is worth noting that  
revenue disbursed by an ocean regime to less developed nations  would tend to 
relieve the burden so long assumed by the  United Sta tes in its foreign aid 
program.

The alt ern ate  to rationa l management of ocean resources through an ocean 
regime is horrendous. The coming age of massive development of the  resources 
of the seabeds could precipi tate  a competi tive scramble not unlike  the colonial 
exploitat ion of Asia, Africa , and the New World by European powers. The ocean 
bed could be segmented by the  major industr ialized  maritime powers in a pa t­
tern similar  to  the present par titioning  of the land surface. Results in the future  
could be the eventual enrichment of a few n atio ns (in dustr ial  ones with  capacity  
to car ry out the  exp loitatio n), the impoverishment of most nations, and the 
degrada tion of the ocean environment. Mari time powers would likely try  to cling 
to the historically  sound pa tte rn of freedom of the  surface of the seas, even as 
they exploited the resources below. Coastal nations  would rush  to extend limits  
of nat ional jurisdic tion  on the surface  a s well a s on the seabeds.

A desire  to prevent cata stro phe  in the  management  of the oceans is reason  
enough to support the  development of a rat ion al ocean regime, established with  
suit able  author ity . Vesting the  United Nations with  the author ity  and respon­
sibi lities of  ocean management (throug h a n internatio nal  ocean author ity) could 
res ult  in other sub stantial benefits. This could lead to a more effective United 
Nations bet ter  equipped to deal with fundamental politica l and security prob­
lems. In  addit ion, revenue derived from leasing and royal ties in connection with 
resource development  could help finance United Nations activ ities , making the 
organiza tion less dependent upon na tion al contributions .

More effective inte rna tional  organ ization—a strengthened United  Nations— 
seems essential  if the natio ns of the  world are  to adequ ately  manage crises and 
deal with  global problems. Progress toward sane, secure world order depends in 
large pa rt  upon the  development  of effective world organization. In my opin­
ion, this need is a fu rth er  argumen t for the estab lishm ent of an ocean regime 
to ra tion ally  manage  this p lanet’s ocean space.

OCEAN POL ICY  CONTROVERSY
f

There is a lack  of unanimity among Congressional approaches to United 
Sta tes  ocean policy due to previous conventions and proclamations as well as 
sincere  and well-organized  efforts of int ere st groups. The degree of controversy 

- is clearly indicated by the testimony submitted  during recent hearings held
by the Senate Committee on Int eri or and Ins ula r Affairs Subcommittee on the 
Cont inental Shelf.

In 1958, represen tatives of 86 nations  met in Geneva to par tici pat e in the 
U.N. Conference on the Law of the Sea. Among the severa l conventions coming 
out  of the  Geneva Conference was The Convention on the Continenta l Shelf, 
which defined th e shelf  as referr ing  “to the seabed and subsoil of the submarine  
area adj acent to the  coast  but  outside the are a of the ter rit or ia l sea to a depth  
of 200 mete rs or beyond that  limit to where  the  depths of the super adjacent 
waters  adm it of the  exploitat ion of the na tural resources of the said area.” 
This  la tte r point, which some internatio nal  lawyers  have termed the “exploita - 
bility  clause ,” has had, in my opinion, disa stro us implications  for the rat ion al 
management  of ocean resources.

In the United States this  clause  of the Geneva Convention has  been seized 
by special inte res ts as sufficient author ization  to explo it off-shore are as in ex­
cess of the 200 meter depth. In essence, the  original and widely  accepted geo­
logical division between the Continenta l Shelf (out  to 200 mete rs and rep re­
sent ing about 7.5 percent of the ocean bed) and the  rest of the  Continen tal



Margin (slope and rise)  has  been conveniently  forgotten and  replaced by a view which purpor ts to expand the coasta l sta tes’ control  over the ent ire  Continental Margin  (compris ing nearly 25 percent  of the ocean bed) to a point contingent only upon the technical  ab ility  to exploit.
The problem with  this  parochia l view of ’‘one can claim what one can reach’’ is th at  it  mus t be presumed that  othe r nations can do likewise. As Senator Claiborne Pell of Rhode Island has  argued, “thus  the larg er the  off-shore zone we contemplate  bringing under our national  juri sdic tion  means tha t, on bal­ance, we are  closing off a much larger  zone world wide, assuming, as we must, th at  other sta tes  would he enti tled  to claim a similar  are a.” 8 Proposals to ex­tend  nat ional juri sdic tion  are  con trary to this  nat ion ’s historic  suppor t of the freedom of the seas in the  intere sts  of communica tion and securi ty. Such poli­cies are also in conflict w ith the univ ersa l concept that  the resources of the seas are  the  common herit age of man. We must surely  avoid making the mistake of sim ilar proportions to that  of the  Trum an Proclamat ion of 1945 which had the ultimate resu lt of opening a Pando ra’s Box of contending proclamations by many of the coasta l natio ns of the  world.

RECOMMEN DATIONS

In conclusion, I recommend tha t the United States , in enlightened self-interest, supp ort and lead efforts to create  an effective ocean regime. Rat ional manage­ment  of the oceans can be best achieved  through a suitable  ocean regime linked to the United  Nations. In support of this end. Congress shou ld:
(1) Encourage full par tici pat ion  by the United Sta tes in the pre para­tions for and conduct of the 1973 Conference on the Law of the Sea pro­posed by the  United  Nations.
(2) Give strong supp ort to the principles of the U.S. Draft Treaty,  pre­sented to the U.N. Seabed Committee.
(3) Ref rain  from legislation  contrary to the  spi rit of this document.
(4) Consider appropriate changes  in the exist ing legal regime and federal organization al stru ctu re pertaining to the  Outer Continenta l Shelf, con­sist ent  with  the objective of an effective ocean regime.
(5) Pending the acceptance of an inte rna tion al convention on ocean regime, limit  United Sta tes explo itation of the Continenta l Margin beyond the claimed 12 mile ter ritor ial  limit to those are as where  the depth of the sea does not exceed 200 meters.
(6) Defer  awarding any fu rth er  leases for exploitat ion beyond the 200 meter line.

Such action  would place the United  States in a position of stron g leadership in the world’s effort s to assure  rationa l management of the gre at expanse of the globe’s surface  th at  is not now and  never  has been under nat ional jurisdiction.

Stateme nt  of Dr. J oiin  J.  Logue, D irector, W orld Order R ese arch  I ns tit ut e, 
Villanova Unive rsity , Villanova, P a.

Among imp ortant  public questions before the world, the  ocean question is almost unique in its  combination  of urgency and obscurity. Until  quite recently, it has been the province of spec ialis ts such as oceanographers and internatio nal lawyers.  The technical vocabularies of these  specialized fields have made it unusually  difficult for the laym an—or even the social scientis t—to enter the field. Yet few public problems are  in such great need of public atte ntio n and thus of clarification.
In recent years technological progress has  produced an ocean problem of giant dimensions and  gre at urgency. Unless the years immediately ahead see a major effort at  political and technical innovation, we may see a jungle-like struggle for  the  riches of the ocean floor and a dangerous—potentia lly fa tal — deterio ration in  the  ocean environment.
But  if the nations do put fortl i their  best efforts the world may yet see t imely steps taken to reverse the ecological thr ea t and to exploit the  oceans’ trea sures for all mankind. As a  r esu lt we may see the growth of a new s pir it of cooperation and confidence which will embolden men to try  new approaches to oth er world problems includ ing war itself.
s Ge org e A. Do nm an l. “Exp lo it in g th e Re source s of th e Se ab ed .”  pa per  pr ep ar ed  for th e Su bc om mitt ee  on N at io na l Sec ur ity Po lic y an d Sc ien tif ic Dev elop men ts of  th e Com­m it te e on Fo re ign Af fai rs,  U.S. Ho use of R ep re se nt at iv es . Ju ly  197 1, p. 66.



The majo r parts  of the complex, multi facete d ocean question can be stated briefly. Advance d nations are faci ng an imminent energy cri sis  which has sent them in search of new sources of oil and gas in the seabed. And the seabed is unbelievably rich in both resources. This  search has precipitated a revolution in 
ocean technology  making  possible ever more efficient explorat ion and exploitatio n of oil, gas, and mineral  deposits in the ocean at ever greater  depths. To take but one exam ple: sea led  oil production, which was but 1 j»ercent of domestic U. S. production in 1950, had become 17 percent by 1970. And seabed oil, alread y 20 percent of total world oil production, may reach 33 percent by 1980. It  is impor­tant to add that  most ocean wea lth including most marines species and certa inly  most of the ocean wealth that  is capable of exploitation  in the near futu re is contained in the contin ental margin.

Ocean pollu tion  is another very important aspect of the ocean problem. We have the testimony of leading  scientists  to the great  damage alread y done to the ecology of the oceans by ocean dumping, oil leaks and blowouts, air pollution, lead, arsenic, D D T and other substances. Indeed we are told on good authority  that ocean pollution threatens  the very life  of the oceans and thus all human life . 
Ocean armament is another part of the problem. In the form of nuclear weapons, missiles and submarine systems, ocean armament has become the heart of super­power weaponry.The value of ocean wealth is now known to be immense. Thus , we know that  seabed oil is worth many trillions, i.e., many thousands of billions of dollars. This  ocean wealth is potentially a cornucopia of plenty to aid the developing nations and to give the United Nation s the independent financing it has lacked since its birth.  Bu t pessimists remind us tha t withou t proper controls, ocean wealth might  lower world commodity prices and thus greatly damage the econo­mies o f certain developing countries. And legal and polit ical obstacles may delay or even prevent explora tion and exploitation which is technically  feasible . This will happen where there is uncertainty as to who holds title to a resource-rich part of the seabed or fear  that  a nation may unilaterally change the terms of an explo itatio n cont ract that  it has made with another nation or a private  or public corporation. And pessimists remind us tha t ocean we alth is a mixed bless­ing. For  when it  is exploited, when it is transported and when it is used to modern­ize national economies—on all these occasions it may add signif icantly to the ecological threa t to m ankind.

Ocean law—developed in an age when the three-mile range of a cannon was used to define nation al terri torial wmters—is undergoing a revolution.  There is a dramatic race between new and expand ing national claims to the seabed ami its wealth and the inspir ing attempt,  under Unite d Natio ns auspices, to put a generous portion of the ocean and its wealth under intern ational title  as “ the common herita ge of m ankin d.” Ocean institution s will almost certa inly be created to deal with the ocean problem. The question is not whether we shall  have ocean insti tutio ns but rather when and what kind and with what powers and juris diction.
Ocean polit ics  will  decide whether and, if  so, how the intern ational community will deal w ith the ocean problem. Ocean polit ical currents surface in the spirited debates and discussions of the Unite d Natio ns General Assembly’s 91-nation Seabed Committee and its subcommmittees. In December 1970, afte r three years of work by the Seabed Committee, the General Assembly adopted an historic  Decla ratio n of Principles governing the seabed and the ocean floor. Whi le this carefully worded declaration avoided a determinatio n of the boundary between the nation al territoria l sea and the intern ational zone, it did insist that  there is an intern ational zone which is “the common heritag e of mankind.”  On the same day, the Gene ral Assembly decided to convene a conference on the law of the sea in 1973. Two central questions for the conference will be the boundary ques­tion and the nature of the intern ational machinery to be established.  In 1945 as is well known, Preside nt Truma n proclaimed that  the United State s has jur is­diction over its contine ntal shel f out to the 200-meter depth line. This  American example of unilateral extension of national claims—and thus unila teral modifica­tion of intern ational law—was followed by similar unilater al actions on the part  of many states. The most ambitious were those La tin  America n states which claimed juris dicti on out to two hundred miles—and over fishng as well as over seabed resources.In 1958, at a special UN  Conference on the Law  of the Sea,  a convention was adopted which gives coastal  states sovereignty over seabed and ocean floor resources out to the 200-meter depth line. Bu t the Conference added an “exp loit-
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abi lity ” clause  which said that  coas tal states could claim addit ional  seabed as 
it became “exploi table.” It  is becoming exploitable and claims are  expanding.

In  August 1970, the U.S. introduced “for discussion purposes” a complex and 
comprehensive Dr af t Seabed Trea ty. That tre aty  quickly became the focus of 
much of the  Seabed Committee’s discussions. In due time, o ther  d raf ts or par tia l 
draft s were for thcoming: from the Latin American group, the United Kingdom, 
France, Tanzania,  the  Soviet Union, Malta and others.

The U.S. D raft Tre aty  would have national  claims end at  the 200-meter depth  
line, i.e., the seaw ard edge of the legal cont inen tal shelf. The Internatio nal  Sea­
bed Area would begin at  the  shelf  edge. It  would be divided into two pa rts:  a 
coastal sta te Trusteeship Area made up of the oute r continenta l margin  (i.e., the  
slope a nd the  rise) ; and, beyond the margin, a Deep Ocean Area. Each coastal  
sta te would decide whether, by whom and on what term s its  portion  of the 
Trusteeship  Area would be developed. However, the Area would also be subjec t 
to some regulation by an Internatio nal  Seabed Resources  Authority  (ISRA ). 
And ISRA would receive a sub stan tial  percentage of the revenues earned from 
fees and payments by those expliot ing the Area’s oil, gas. and mineral  deposits. 
ISRA would receive all of the  fees and payments from explo itation of the Deep 
Ocean Area. ISRA’s funds would be used for a variety of purposes but par ticu larly 
to promote the economic advancement of developing state s.

Rower in the U.S. Dr af t Tre aty  would be shared by a one nation-one vote 
Assembly and a powerful twenty-four nation Council. Decisions in the Council 
would requ ire a majority of what commentato rs have called its  Big Six, i.e., 
the six most technologically advanced  states, and a m ajor ity of its  Littl e Eighteen, 
i.e., the  elected Council members, at  leas t twelve  of whom would have  to be 
developing states. These plus a Tribuna l and cer tain other organs would try  
to establish  stab ility  in the oceans in orde r to fac ilit ate  their  exploration and 
exploi tation.  The Tribunal, it is important to add. would have compulsory juris ­
diction and its  decisions would be binding on the  partie s.

UN General Assembly debates on the ocean question have  seen a heal thy 
frankness as to the “in terest s” of different groups of states. It  is not always 
clea r what , if any, inte res t most affects the  vote of a pa rticu lar  state . Yet some 
observers think they  see a pa tte rn  of groups of sta tes  defined by common 
interests . The pa tte rn is something l ike th e fo llow ing: Coastal sta tes  tend to favor  
a broad  ter ritori al sea. Landlocked state s and shelf-locked state s (i.e., states 
whose shelf ends in ano ther sta te’s shelf ra ther  than  in the ir own continental 
slope) tend to favor a narrow ter ritori al sea and thus a large  international 
zone. Technically advanced state s with  exper tise at  oil and  mine ral extractio n 
wan t to pu t those skill s to use as soon as and as widely as  possible. They also 
want a stable arra ngemen t which encourages sub stan tial  and  profitable invest­
ment in oil and mineral ext ract ion in the  seabed. These sta tes  hope that  th e ex­
pansion and  diversification of oil sources will keep prices  low—or make them 
lower—and reduce their  dependence on tradit ion al suppliers- Developing states 
want a share in the financial yield of an intern ational seabed authority . They 
tend to fea r explo itation by the techn ically  advanced sta tes  and are  concerned, 
if they  are also oil and mineral producing states , as to a possible threat  to world 
commodity price  levels as produc tion from these  new sources ente rs the world 
commodity marke t.

Mari time state s wan t to protect the trad itional  freedom of the  seas. Fishing  
states are  partic ula rly  concerned abou t pollution, worried abou t the  exhaustion  
of fish stocks, increasingly  opposed to “foreigners” fishing in the ir waters—but  
not happy abou t being excluded from the home w ate rs of these  same foreigners. 
Nuclear armed states are  apprehensive concerning fu rth er  inte rnational pro­
hibit ions on seabed armament . They fea r that  expanding nat ional claims may 
keep the ir submarines  out of cer tain  waters , especially  cer tain critic al strait s 
which have trad itio nal ly been regarded as in ternational water s.

The above catalogue does not include all significant groups of state s. And, 
needless to say, most sta tes fall into  a t leas t two of the indicated categories.

There are  many crucia l quest ions which the 1973 Conference must face. They 
include the following: Should the internatio nal  zone begin at  thre e miles? At 
200 miles? At 200 meters depth ; Should there  be different boundaries for differ­
ent purposes, e.g.. for fishing rights, mining, commerce, defense?  Or is a “single 
boundary” more logical and sensible, however difficult to achieve? And what of 
the “coastal sta te trus teeship” in the complex U.S. Dr af t Tre aty? Is  it, as its 
champions urge, the best possible compromise between coastal sta te and int er­
nat ionalis t ambit ions? Or is it, as some have suggested, a disguise for coasta l 
sta te appropr iation of the seabed?
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Wlia t kind of executive, legislative  and judicia l arms  should the internatio nal  
ocean regime have?  Should nations, regardless of popula tion, wealth , skills, and 
other considerations,  have equal votes in the regime? Or should some formula 
he adopted which will give some weight to one or more of those other factors?  
Wha t rela tion  should the ocean regime have to other UN agencies? To national 
governments? To regional  organizat ions?  To corpo rate ente rpri ses?  Should the 
ocean regime he a mere seabed claims reg istratio n agency? Or, at  the other 
extreme, should it be a comprehensive body with  licensing, inspection,  adjudica­
tion, opera ting and other powers? Should it have autho rity  over marine pollu­
tion? Fishery disputes? The world prices of commodities? How, if at  all, shall 
it be able to enforce its  determination s? Should revenues go direc tly to sta tes?  
Or though the regime? Under w’ha t formula?  W ith what , if any, conditions?

In this  catalogue of ocean questions severa l concerns and att itudes of the 
developing n ation s should be st ressed . Most of these  na tions are  strongly opposed 
to the gre at powyer of the  Big Six in the U.S. D raft Treaty.  On the  other hand 
many, perhaps most, of these nations want to give the proposed seabed au­
thority—or ocean authority —a power to “explore  and exploit” the seabed re­
sources in the  inte rna tional  area . This “explore and exploit” power might not

, be used. It  would not rule out explo ration and exploitat ion by other entitie s.
f ' Never theless  it  is very imp ortant to these  nations th at  the  inte rna tional  au­

tho rity  be g ranted this  power. There is also stron g sent imen t in favor of giving 
the  ocean autho rity  some say as to the  amount of seabed resources ente ring  the
world commodity market and the prices a t which i t would be sold.

It  seems cer tain  th at  the technolog ically advanced sta tes  will have  to yield
to the  developing countries  on one or more of the  above points if they expect 
the “200-milers” to sett le for anything less tha n full sovereignty over—and full 
profits from—the  resources out to the 200-mile line.

It  is clea r tha t the major concern of the United States government in  the ocean 
debate is freedom of navigation  and especia lly freedom of tra ns it through int er­
nationa l strait s. High among its  other goals are  “secu rity of investments” and 
“stabili ty of expe ctations” in as wide an are a as possible of the  internatio nal  
seabed. However the  U.S. petroleum indust ry is skept ical as to the possibili ty 
of achieving eith er of these goals in the inte rna tional  are a off other nat ions’ 
coasts. And so the  indust ry is urging th at  the  U.S. government claim as U.S. 
property  the ent ire continental marg in off the U.S. coasts so tha t at  le ast  in  t ha t 
large—and rich—ar ea the re will be secu rity  of investments and stabil ity  of 
expecta tions.

The U.S. mining  indust ry professes similar  doubts  as to the possibility of 
achieving a workable internatio nal  regime in the  near future . But it  probably 
also fea rs the terms w’hich the ocean regime might set for  the exploitat ion of 
manganese nodules in the deep seabed. And so, in spite  of a UN Moratorium on 
the exploitat ion of the deep seabed the U.S. mineral indust ry is asking the U.S. 
government to auth orize and regu late such exploitation, relying on reciprocal 
legis lation by othe r technologically  advanced nations  to prevent an anarchy 
of competing claims. This would constitute an inte rest ing and potentia lly very 
dangerous end ru n a round the UN Moratorium.

All these  considerations suggest  that  the  w7orld needs an ocean str ategy to 
deal with  this  gre at ocean problem. Such an ocean stra tegy can play a cen tral  
pa rt in an overall peace strategy.  It  could provide  funds to  bridge the develop­
ment  gap, to lessen the threat  from ocean pollution and even to help pay for a 
UN peacekeeping force. And the new or improved ins titu tions which an effective 
ocean solution might require could help develop a new fai th in the  efficacy of

— the United Nations .
Ther^ is stil l time for  the  natio ns of the world to respond positively and 

creat ively to the  ocean oppor tunity . But the re is not  much time.
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